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Court of Appeals of the District of Columbia 


No. 5990. 

Roby Lee Whitfield, Minor, by Euphalier Whitfield, His 
Mother and Guardian, Appellant, j 

vs. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees Compensation Commission, et al. 

a Supreme Court of the District of Coldmbia. 

Equity. No. 54826. 

Roby Lee Whitfield, Minor, by Euphalier Whitfield, His 
Mother and Guardian, Plaintiff, 

i 

VS. 

Robert J. Hoage, Deputy Commissioner, United States 

Employees Compensation Commission, Defendant. 

• 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cburt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Bill of Complaint for Mandatory Injunction. 

Filed September 15, 1932. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 54826. 

Roby Lee Whitfield, Minor, by Euphalif.r Whitfield, His 
Mother and Guardian, Plaintiff, 

vs. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees Compensation Commission, Defendant. 

The plaintiff, Roby Lee Whitfield, by his mother and 
guardian, Euphajier Whitfield, respectfully shows unto this 
Honorable Court, as follows: 

First. That he is a citizen of the United States and a 
resident of the District of Columbia, and, being a minor, 
brings this Bill of Complaint through his mother and 
guardian. 

Second. That the defendant, Robert J. Hoage, is a citi¬ 
zen of the United States, a resident of Montgomery County 
in the State of Maryland, and is Deputy United States Em¬ 
ployees Compensation Commissioner for the District of Co¬ 
lumbia, and is sued in that capacity. 

Third. That the said Roby Lee Whitfield was on, to wit, 
the 15th day of April, 1929, in the employ of the Washing¬ 
ton Times Company, a corporation engaged in business in 
the District of Columbia, as a deliverer of newspapers and 
commonly called a “jumper,” and was continuously so em¬ 
ployed by said corporation for several months previous to 
the said 15th day of April, 1929. 

Fourth. That the plaintiff is informed, and believes and 
avers, that during and at the time of the said employ- 
2 ment, the said Washington Times Company was sub¬ 
ject to an Act of Congress approved May 17, 1928, 
(Public No. 419, 70th Congress) entitled “An Act to pro¬ 
vide Compensation for disability or death resulting from 
injury to employees in certain employment in the District 
of Columbia, and for other purposes,” and that the liability 
of the said Washington Times Company, as employer, for 
compensation under said Act was insured by the New York 
Indemnity Company. 
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Fifth. That while so employed by the sai(|l Washington 
Times Company, as aforesaid, and while eijgaged in the 
course of his employment as a jumper of newspapers, and 
in the act of running across the street on, to wit, April 15, 
1929, he was struck by a motor vehicle; that ps a result of 
such accident he suffered a compound fracture of the tibia 
and fibula of the right leg; that on April 25, 1929 amputa¬ 
tion of said leg was necessary, five inches abo^c the knee. 

Sixth. That within the time fixed by said Act of Congress 
the plaintiff applied to said defendant and duly filed a claim 
with him for compensation; that after due proceedings were 
had the said cause came for hearing before the defendant 
on October 23, 1929; that on October 28th the defendant, 
acting in his capacity as Deputy Commissioner, filed his 
Findings of Fact and Compensation Order (Case No. 674- 
24) relative to medical questions and medical services only; 
that a copy of said Order is filed herewith marked Plain¬ 
tiff’s Exhibit “A”, and is prayed to be taken and read as 
a part of this bill; that at this time no formal Compensa¬ 
tion Order for the payment of compensation was either 
made or filed. That on, to wit, August 13, 1929, the said 
defendant informally notified the New York Indemnity Com¬ 
pany, insurance carrier for the Washington Times Com¬ 
pany, to pay the minor plaintiff Two ($2.00) Dollars per 
week compensation, pending the proceedings in the case, 
and until such time as he would render a formal 
3 and definite decision in the form of a “Compensation 
Order.” j 

Seventh. That on, to wit, January 29, 1932, and on 
other dates, a further hearing before the defendant was 
held to determine the rights of the minor plaintiff to com¬ 
pensation under Section 10 (e) of the Act, which reads as 
follows: 

(e) If it be established that the injured employee was a 
minor when injured, and that under normal conditions his 
wages should be expected to increase during the period of 
disabilitv the fact mav be considered in arriving at his 
average weekly wages. 

That inasmuch as the plaintiff claimant is a minor, born 
Julv 7,1917, and was twelve vears of age at the time the in- 
jury occurred, on, to wit, January 29, 1932 testimony was 
taken before the defendant to determine in what ’fimount the 
wages of the minor plaintiff would be expected jto increase 
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during the period of disability, in accordance with Section 
10 (e) of the Compensation Act; that the only question 
raised before the said defendant was as to the rate of com¬ 
pensation the plaintiff was entitled to receive for the period 
of 288 weeks, which is the number of weeks allotted by the 
Compensation Act for the loss of a leg, Section 8 (2-c) of 
the Compensation Act. The character of the injuries the 
plaintiff sustained are classified under the Compensation 
Act as “Permanent Partial Disability .” 

Eighth, That testimony was duly taken before the de¬ 
fendant and transcribed in the case in a record which is 
hereby referred to and to be marked Plaintiff’s Exhibit 
“B” and to be read as a part hereof; that at said hearing 
said testimony adduced showed substantially the following 
facts: That the minor plaintiff is an exceptionally bright, 
alert boy mentally and physically; that there was a proba¬ 
bility of his being advanced under normal conditions to the 
various positions in the employment of the employer 
4 herein; that the minor plaintiff was qualified men¬ 
tally and physically for such advancement; that the 
testimony revealed that bovs from 12 to 14 vears of age 
earn, as jumpers, which work the claimant was doing at the 
time the injury occurred, the sum of $2 per week; (the 
minor plaintiff was actually earning $2 a week for two 
hours work per day at the time of the injury); that boys 
from 14 to 15 years of age could be expected to advance to 
the position of Assistant Branch Agent and could earn from 
$6 to $7 per week, or an average of $6.50 per week; that 
boys from 16 to 17 years of age could be expected to be ad¬ 
vanced to the position of all-day jumper earning $10 to $12 
per week, or an average of $11 per week; that boys from 
17 to 18 years of age could be advanced to a position in the 
mailing room, known as “fly boy”, earning from $16 to $20 
per week, or an average weekly wage of $18; that Branch 
Managers can earn $50 a week as an average, made up of 
part salary and part commission; Route Agents’ net earn¬ 
ings would run between $45 and $50 per week, made up of 
part salary and part commission, and agents would be be¬ 
tween 21 and 50 years of age; City Circulators earn from 
$50 to as high as $100 per week; Circulation Directors’ 
average earnings in the City of Washington are probably 
from $135 to $150 per week. 
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Ninth. That defendant on, to wit, August 16, 1|932, acting 
in liis capacity as Deputy Commissioner, aforesaid, made 
and filed a ‘‘Compensation Order’’ and/or “Modification 
of Award” (Case No. 674-24); that a copy of said Order is 
filed herewith marked Exhibit “C”, and is prkyed to be 
taken and read as part of this Bill of Complaint; that in the 
said award the minor plaintiff is awarded compensation as 
follows: From April 16,1929, to and including June 6,1930, 
a period of 59-4/7 weeks, at the rate of $2 per week, amount¬ 
ing to $119.14; from June 7, 1930 to June 6, 1932, 
5 both dates inclusive, a period of 104-3/7 weeks, at 
the rate of $6.50 per week, amounting to $678.79; and 
from June 7,1932, to and including August 8, 1932, a period 
of 9 weeks, at the rate of $8 per week, amounting to $72.00, 
making a total amount of compensation of $869.93, less 
compensation already paid by the employer in the amount 
of $330, leaving a balance of $539.93, which amount is due 
and shall be paid forthwith; shall continue to pay compen¬ 
sation to the claimant herein beginning August f), 1932, to 
and including June 6, 1933, payable every two wepks, at the 
rate of $8 per week; and shall pay compensation to the 
minor claimant herein beginning June 7, 1933, to and in¬ 
cluding October 22, 1935, payable every two weeks, at the 
rate of $12 per week. 

Tenth. That plaintiff is advised that defeiulanj erred in 
applying the law to the facts found and in the order based 
thereon as follows: 

(a) In not finding the minor employee, in accordance 
with Section 10 (e) of the Compensation Act, to be entitled 
to $25 per week for the entire period of the schedule of 
award of two hundred and eightv-eight (288) weeks. 

(b) In failing to make a finding for the minor plaintiff, 
basing the rate of compensation on the minor plaintiff’s 
probable expectancy of earnings of $37.50 per week and 
making a finding in favor of the plaintiff in the amount of 
$25 per week for the full period of 288 weeks. 

(c) In failing to distinguish be 

abilitv” and “Permanent Partial 
* 

sidering same in making his awar 

(d) In disregarding entirely that part of the testimony 
showing higher earnings than $16 to $20 per week and not 
basing an award on such higher earnings found as facts. 


tween “Temporary Dis 
Disabilitv” r,r " 


in con- 
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(e) Iii failing to make an award in accordance with the 
law applicable to the facts and proof in thee ase. 

6 Wherefore, the premises considered, the plaintiff 
prays: 

(One.) That process issue out of this Honorable Court 
directed to said defendant requiring him to answer the 
exigencies of this Bill of Complaint. 

(Two.) That the proceedings before said Deputy Com¬ 
missioner be reviewed bv this Court as to the conclusions 
of law therein contained, and as to the facts and conclusions 
of the facts that may be within the jurisdiction of this 
Court; that a proper decree be granted the minor plaintiff 

as he mav be in law entitled. 

* 

(Three.) That an injunction issue out of this Court re¬ 
quiring defendant to modify the said Compensation Order 
of August 16, 1932, and to proceed to award compensation 
to the minor plaintiff within the terms of the Act and pur¬ 
suant to the testimony of record in the cause and the law 
applicable. 

(Four.) To require the defendant to produce to the Court 
the Transcript of Testimony had in this case to be made a 
part of this Bill of Complaint. 

(Five.) For such other and further relief as to the Court 
mav seem just and proper. 

ROBEY LEE WHITFIELD, 

By EUPHALIER WHITFIELD, 

Minor Mother and Guardian , 

Plaintiff. 

FRANKLYN YASMER, 

Attorney for Plaintiff. 

District of Columbia, ss: 

Roby Lee Whitfield, by his mother and guardian, Euplia- 
lier Whitfield, being first duly sworn, on oath, deposes and 
says, that she has read the foregoing Bill of Complaint by 
her subscribed and knows the contents thereof: that the 
matter and things therein set forth as of personal knowl¬ 
edge are true and those stated upon information and 

7 belief she believes to be true. 

ROBEY LEE WHITFIELD, 

By EUPHALIER WHITFIELD. 
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I 

Subscribed and sworn to before me this 15 day of Sep¬ 
tember, 1932. 


D. L. GRANTHAM, 
Notary Public\ 

Plaintiff's Exhibit “A”. 


[seal.] 

L D. C. 


Copy. 

United States Employees’ Compensation Corri 


District of Columbia Compensation District. 


In the Matter of the Claim for Compensation 


mission, 


under the 


District of Columbia Workmen’s Compensation Act. 


Case No. 674-24. 

Roby Lee Whitfield, Claimant, 


vs. 

Washington Times Company, Employer; New York 
Indemnity Company, Insurance Carrie}*. 

I 

I 

Compensation Order. j 

Such investigation in respect to the above entitled claim 
having been made as is considered necessary, aiid a hear- 
ing relative to medical questions only having been duly 
held in conformity with law, the Deputy Comjmissioner 
makes the following 

Findings of Fact. 

That on the 15th day of April, 1929, the claimant above 
named was in the employ of the employer above hamed at 
1313 II Street N. W., Washington, D. C., in the District of 
Columbia Compensation District, established under the 
provisions of the District of Columbia Workmen’s Com¬ 
pensation Act, and that the liability of the employer for 
compensation under said Act was insure}! by the 
8 New York Indemnity Company, that on ^aid date 
the employee was engaged in the capacity ojf jumper 
for the above-named employer, and while so engaged and 
in the act of running across the street, he was struck by a 
taxicab; that as a result of such accident he suffered a 
compound fracture of the tibia and fibula of the right leg; 
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that on April 25, 1929, amputation was necessary; that Dr. 
W. Warren Sager performed said operation; that the serv¬ 
ices of Dr. Chas. Stanley White were considered necessary 
by the attending physician, Dr. Sager, due to the serious¬ 
ness of the case; that Dr. Everett Ellison having been 
called in by the employee is considered as the attending 
physician furnished by the claimant and that said claimant 
is liable for his services; that the services of Doctors Sager 
and White are considered as services rendered bv the em- 

w 

plover and tiic, employer is liable for medical services ren¬ 
dered by both of these physicians. 

Upon the foregoing facts it is ordered by the Deputy 
Commissioner that the employer, the Washington Times 
Company, and the insurance carrier, the New York In¬ 
demnity Company, assume responsibility for the medical 
services rendered bv Dr. W. Warren Sager and Dr. Charles 
Stanley White, and that the employee, Roby Lee Whitfield, 
shall assume liability for the services rendered by Dr. 
Everett Ellison. 

Given under my hand at Washington, D. C., this twenty- 
eighth dav of October, 1929. 

(S.‘) j R. J. HOAGE, 

Deputy Commissioner, District of 
i Columbia Compensation District. 

Proof of Service. 

I hereby certify that a copy of the foregoing Compensa¬ 
tion Order was sent bv registered mail to the claim- 
9 ant, the , employer, the insurance carrier, Dr. W. 

Warren Sager, Dr. Chas. Stanley White, and Dr. 
Everett Ellison at the last known address of each, as 
follows: 

Name Address 

Robv Lee Whitfield... . 744 6th St. N. W., Washington, 

D. C. 

Washington Times Co. 1317 H Street N. W., Washing¬ 
ton, D. C. 

New York Indemnity 

Co.. c/o The Nichols Co., 625 Bond 

Building, Washington, D. C. 

Dr. W. Warren Sager. Rochambeau Apts., Washington, 

D. C. 
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Name. Address. 

Dr. Charles S. White.. 1801 I Street N. W.[ Washing¬ 
ton, D. C. 

Dr. Everett Ellison... 1720 M Street N. W.j, Washing¬ 
ton, D. C. 

Mailed October 28, 1929. 

(S.) R. J. HOAGE, 

Deputy Commissioner . 

10 Ex. B. 

Filed June 13, 1933. I 

United States Employees’ Compensation Corhmission. 

Before R. J. Hoage, Esq., Deputy Commissioner for the 

District of Columbia. ; 

Case No. 674-24. 

Roby Lee Whitfield, Claimant, 

vs. | 

Washington Times Company, Employer; New York 
Indemnity Company, Insurance Carriej*. 

Transcript of Testimony at Hearing J 

Pursuant to notice, this matter was heard before R. J. 
Hoage, Esq., Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission at 11 o’clock a. m., on 
the 18th day of December, 1929. 

Appearances: 

Franklyn Yasmer, Esq., Attorney for Claimanjt. 

H. G. Wharburton, Esq., Attorney for Respondent. 

The Deputy Commissioner: This is the case of Roby Lee 
Whitfield, Claimant, vs. The Washington Times j Company, 
Employer, and The New York Indemnity Corhpany, the 
Insurance Carrier, this case having been set for 4 
October 23rd, 1929, for the purpose of hearing 
with respect to the claim for compensation, the 
company having been notified by the Deputy Commissioner 

2—5990a 


learmg on 

o 

testimony 

insurance 
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on 1 lie 13th day of August, 1929, that compensation was 
payable to the Claimant above named in the amount of $2 
per week and inasmuch as it was less than the minimum 
provided in thej Act, a subsequent hearing was heard in the 
same case on November 12, 1929, with reference to 

11 medical treatment to be furnished the Claimant 
above mentioned, and a compensation order having 

been issued ordering the said insurance carrier to furnish 
the necessarv medical treatment and so forth in accord- 
ante with Section 7 of the District of Columbia Workmen’s 
Compensation Act, and following this a request was made 
for a subsequent hearing to determine the question as to 
Claimant’s earning capacity in accordance with Section 
10-E of the District of Columbia Workmen’s Compensation 
Act, in order to determine what the Claimant’s rights might 
be as a minor to an increase in compensation to be awarded; 
and the hearing on this date is therefore set for the par¬ 
ticular purpose of determining questions incident to the 
said section of the Act. 

Present at the hearing: Representing the Claimant, Mr. 
Franklyn Yasmer, and the Claimant in person, and Mrs. 
Whitfield, the Claimant’s mother. Witnesses for the 
Claimant are Mr. William T. Shelton, Circulation Director 
of The Washington Times and The Washington Herald, 
Mr George Bovd, Assistant Circulation Manager of The 
Washington Evening Star, and Mr. Norton MacWilliam- 
son, Payroll Clerk, with the records of payrolls for the 
circulation department of the Washington Times. The 
records have als^o been subpoenaed with Mr. George Boyd; 
the payroll records of The Star. 

What is the purpose of having Mr. Boyd testify? 

Mr. Yasmer: Well, as one who- 

The Deputy Commissioner (interposing): Who is in 
similar employment ? 

Mr. Yasmer: Yes, in similar employment. 

The Deputy Commissioner: Now, is that all of your wit¬ 
nesses ? 

Mr. Yasmer: I have asked you to subpoena William G. 
Norris, who is not here, and who was the direct employer 
of the Claimant at the time. 

12 The Deputy Commissioner: Of The Washington 
Times? 

Mr. Yasmer: Yes. 
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The Deputy Commissioner: Attorney Wharburton, rep¬ 
resenting the Respondent, have you any witnesses? 

Mr. Wharburton: Those Mr. Yasmer subpoenaed, The 
Times’ witnesses, would be the witnesses naturally that I 
would call. 

The Deputy Commissioner: The question then to be con¬ 
sidered at this time is the probable increase in earnings of 
the Claimant. 

Are there any other questions of controversy to be given 
consideration ? 

Mr. Yasmer: It is my purpose along with those facts to 
show that the boy is a normal boy, of course. 

The Deputy Commissioner: That is a part of the testi¬ 
mony with relation to the same question. 

That is all, gentlemen. Confine yourselves tjo the ques¬ 
tion at issue, namely, that of determining the fact with 
relation to the present earnings and the future earning 
capacity of the minor in accordance with Section 10-E, 
which reads as follows: 


“(e) If it be established that the injured employee was 

a minor when injured, and that under 

his wages should be expected to increase 

of disabilitv the fact may be considered 
* * 

average weekly wages.” 

The period of disability is approximately five! and a half 
years as allowed under the Compensation law, or 288 
weeks, for the loss of a leg, and is determined as permanent 
partial disability. 

The Claimant would be approximately 18 years of age at 
the time of the termination of said awajrd, or dis- 
13 ability period allowed under the provisions of the 
Act. I want to just merely put that statement in. 
Those are just facts so that they will be in the record. 

Mr. Yasmer: It was my understanding that we would 
be allowed to show what the Claimant minor could have 
earned or would be reasonably expected to earp when he 
reached his full earning capacity, even if we had to go be- 
vond tlie allotted schedule under the Act. 

The Deputy Commissioner: For how long a period is 
your contention? 

Mr. Yasmer: For a- long a period as is desirable, that his 
injuries last, which in this case are permanent! although 
partial. 


normal conditions 
during the period 
in arriving at his 



12 


R. L. WHITFIELD, BY E. WHITFIELD, VS. 


The Deputy Commissioner: Which would be for life. 

Mr. Yasmer: Yes, which would be for life. 

The Deputy, Commissioner: Is it your contention that 
you have a right to take in what a boy of approximately his 
capacity would earn through the period of life, through 
the period of life confined to this particular occupation? 

Mr. Yasmer: Yes. 

The Deputy Commissioner: That is a question for in¬ 
terpretation. You can introduce your evidence. 

Mr. Yasmer: But, for the purpose of introducing my evi¬ 
dence as to possible earning capacity, I want to be allowed 
at this time to go beyond the limit of the schedule. 

The Deputy Commissioner: I shall first expect you to 
establish the earning capacity of boys in similar employ¬ 
ment up to 18 years of age in this particular industry and 
then take it up separately from then on if you choose. 

Mr. Yasmer: Verv well, that will be satisfactorv to me. 

The Deputy Commissioner: All right, you may proceed 
to set up the testimony in the case. 

Mr. Yasmer: I will call Mr. Shelton. 

14 The Deputy Commissioner: Will you three gentle¬ 
men who are to testify please stand up so that you 
may be sworn all at once? 

(Whereupon, William C. Shelton, George Boyd and Nor¬ 
ton MacWilliamson, witnesses, were duly sworn by the 
Deputy Commissioner.) 

The Deputy Commissioner: Remember, gentlemen, when 
vou are called to the witness stand, vou are under oath. 

Mr. Yasmer: I will first call Mr. Shelton. 

Whereupon William C. Shelton, a witness called on be¬ 
half of the Claimant, having been previously duly sworn, 
was examined and testified as follows: 

The Deputy Commissioner: Give your full name and ad¬ 
dress. 

The Witness: William C. Shelton, 3517 Rittenhouse 
Street. 

The Deputy Commissioner: Proceed, Mr. Yasmer. 
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Direct examination. 

By Mr. Yasmer: 

Q. Mr. Shelton, you are the circulation director for The 
Washington Times and The Washington Herald of this 
citv? A. I am. 

Q. For how many years have you held that position? A. 
Eight years. 

Q. And will you please tell us, Mr. Shelton, how long 
you have been employed in the circulation and distribution 
branch of the newspaper business? A. Thirty years. 

Q. And, based on your experience in the circulation and 
distribution branch of the newspaper business, will you 
please tell us- 

The Deputy Commissioner (interposing): First find out 
if he knows the Claimant. 

By Mr. Yasmer: 

15 Q. l)o you know Roby Lee Whitfield, the Claim¬ 
ant in this case? A. I do not. 

The Deputy Commissioner: Did you have anything to do 
with hiring him? 

Bv Mr. Yasmer: 

% 

Q. Did you have anything to do with his being hired? A. 
No. I might sav that indirectlv I would have charge of the 
hiring of all boys, the boys being employed by the route 
agents who are under my supervision. 

Q. Although you have no personal knowledge of his con¬ 
nection, no direct personal knowledge of his connection 
with the paper, am I correct in putting it that w^v? A. No 
personal knowledge other than the payroll whiclji is turned 
in bv each of the individual route agents. 

Q. Now, Mr. Shelton, can you tell us,, will you please tell 

us, I presume you know, when a boy, a young boy, enters 
the newspaper and circulation department of ypur paper, 
what you usually put him on first? A. Well, now, that 
greatly depends upon the branch of service that he is em¬ 
ployed in. We have carrier boys delivering papers to the 
home subscribers. ! 
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Q. We might start with the carrier boys. What is the 
earning capacity of these carrier boys ? A. That entirely 
depends upon the size of the city, that is the section of the 
city, and the capabilities of the boys. As a matter of fact, 
the earning power of the boy depends upon the number of 
customers that he serves and the number of his customers 
that he secures. 

Q. What are the possible earnings for the usual .boy in 
the capacity of carrier, from your experience? A. Well, 
our boys would average around $3 a week. 

16 Q. For how many hours’ work per day? A. That 
again depends upon the territory that is covered 
and the section of the citv. In some cases, a bov might be 
able to deliver his entire route within a half an hour and in 
other cases it would take him as high as an hour and a half. 

Q. Then, we would say in spending one-half an hour to 
and hour and a ljialf per day he could earn $3 per week, the 
usual boy ? A. It is possible to do that. 

The Deputy Commissioner: Possibilities do not mean 
anything. I want to get. the average of boys in like em¬ 
ployment. 

By Mr. Yasmer: 

Q. Can you tell us the average earnings, Mr. Shelton, 
from your experience, by these boys you term carriers? A. 
I would say the average then would be $2 a week. Xow, we 
have boys delivering both morning and evening, and those 
boys would- earn an average of $4 a week, but in that partic¬ 
ular case they would be delivering both morning and eve¬ 
ning. 

Q. Two dollars a week would be the morning, and $4 
morning and evening? A. Yes. 

Q. What is the next step up from the carriers? A. Well, 
it is possible for a boy to graduate into becoming a branch 
manager and in charge of a substation of home deliveries. 
We have in the city over 800 boys. We have 40 branch sta¬ 
tions. I would like to think it were possible at all times to 
graduate the boys from carriers into branch managers, but 
unfortunately in a good many instances we have to go on 
the outside to get men capable of doing that work. 
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Q. Would that be the next step to graduate from the car¬ 
riers into a branch, what do you term it? Ai A branch 
station. 

17 Q. Would you say a branch station boy? A. 
Delivery station. 

Q. That is the next step? A. Yes. j 

Q. Is that a full day job? A. That is really more than 
a full day job, it is a 12-hour job at least. 

Q. And what is the usual earning capacity of the average 
boy in that work? A. Well, remember, he has graduated 
into a man at that time. I have no branch managers I 
would say under 23 or 24 years of age. There is a possi¬ 
bility of these boys becoming assistants to the branch 
manager. 

The Deputy Commissioner: Get the average of the 
branch managers while we are there. 

The Witness: That again depends upon the capabilities 
of the man. 

The Deputy Commissioner: We have to get as near an 
average as we can. 

The Witness: I would say $50 a week. 

By Mr. Yasmer: 

Q. Fifty dollars a week would be the average earning 
capacity of a branch manager? A. That is correct. 

Q. Now, does that represent a salary paid hifn by your 
company, a straight salary? A. Part salary and part com¬ 
mission. 

Q. That $50 then is made up of part salary and part 
commission? A. Right. 

Q. You began to tell us, Mr. Shelton, ^bout your 

18 assistant branch agents. A. Well, in some cases 
where the station is built up to the point where a 

man has several papers to handle and a good many boys, 
he selects one of the older boys to act as an assistant and 
the earnings of that boy would vary to a gr^at extent 
depending upon the amount of work the boy woijld do. 

Q. Will you please give us the average, then? A. Well, 
I would say from $6 to $7 a week. 

Q. Six dollars to $7 a week? A. Yes. 

Q. How many hours a day work would that require for 
an assistant branch agent to make $6 or $7 a ^eek? A. 
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Oh, I would say two hours in the morning and two in the 
evening. 

* 

The Deputy Commissioner: What was the amount? 

Mr. Yasmer: Six dollars or $7 a week for two hours’ 
work in the morning and two hours’ work in the evening, 
making a total of four hours a day. 

Bv Mr. Yasmer: 

«/ 

Q. How old would a boy have to be to qualify for such 

a position? A. That again would depend upon the ability 

of the bov. 

* 

Q. Then, let me put the question this way, what is the 
average age of the boys employed in that line of work as 
assistant branch agents, as you call them? A. Between 14 
and 15. 

Q. Mr. Shelton, do these boys usually go to school besides 
carrying on thqir employment? A. Oh, yes, in all cases. 

Q. In all cases they are boys going to school who fill in 
extra time? A. Yes. 

The Deputy Commissioner: Is that position of 
19 Assistant Manager something that a boy with aver¬ 
age intelligence could be expected to fill, if he has 
had experience in the other work, or does it take more 
than average intelligence? 

The Witness: I would say a little more than the average 
intelligence. There is quite a good deal of work involved. 

The Deputy Commissioner: Is it a possible advancement 
for boys who have served their apprenticeship in the 
delivery of papers? 

The Witness: Undoubtedly. 

Bv Mr. Yasmer: 

Q. These boys qualifying as assistant branch agents 
usually, you say, are between the ages of 14 and 17 years 
and go to school as a rule, or in all cases, would you say 
that the usual, the average schoolboy, is well equipped to 
carry on that work? A. Yes, I would say that the average 
boy is, if he wants to put in his time and effort. 

Q. In other words, the average boy of the average intelli¬ 
gence and average willingness to work? A. Correct. 

The Deputy Commissioner: Mr. Yasmer, was this boy 
a delivery boy or a jumper on a wagon? 
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Mr. Yasmer: He was at the time of the accident, Mr. 

j * 

Hoage, I think what they term a jumper on a wagon. 

The Deputy Commissioner: Well, I want to get that line 
now. 

By Mr. Yasmer: 

i 

Q. What is the earning capacity; what is the average 
earnings of the young boy who is known as a jumper on 
one of your wagons? A. That varies to a great extent. 
It is really left to the agent to pay whatever amount he 
desires. As a matter of fact, some of the agents would 
have boys jumping on the morning edition and a different 

boy on the evening edition. In the majority of 
20 cases we try to get them to employ all day jumpers: 

that is, a type that can be on at all times. 

Q. What is the earnings—what are the average earn¬ 
ings of an all-day jumper on a wagon? A. Fj'om $10 to 
$12 a week. 

Q. And how old, on an average, are these boys ? A. That 
w’ould greatly vary also. A good many of them are 
colored boys. 

Q. Do you employ any white boys as all day jumpers? 
A. I could not honestly say. I didn’t go into it that far. 

Q. In your experience, do you know of a case 'where you 
employed a white boy as a jumper? A. Yes. 

Q. What did you pay that white boy? A, It would be 
about the same thing. 

By the Deputy Commissioner: j 

Q. $10 to $12 per week? A. Yes. 

Q. That is a full day’s work? A. Yes. 

Mr. Yasmer: And how old would you say thjey are on 
the average, these all day jumpers? 

The Deputy Commissioner: Give the range. 

The Witness: They will range from 16 to 21. I 

i 

By the Deputy Commissioner: 

Q. Are there any under 16, Mr. Shelton, as a rule, that 
you hire? A. No. 

Q. You never hire any jumpers under 16 yeaifs of age? 
A. Not who work all day. 

i 

3—5990a 
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Q. And would you say $10 per week would be the min¬ 
imum that you would pay those boys? A. Yes. 

21 Q. Get into the record just what shift this boy was 
on. 

Bv Mr. Yasmer: 

Q. Air. Shelton, have you any knowledge of just in what 
capacity, what sort of work, and what shift this claimant, 
Roby Whitfield, was employed on, at the time of his in¬ 
juries? A. No knowledge other than that that has been 
brought to me by the driver in charge of the machine. 

Q. Who is responsible to you? A. Mr. Norris. 

Q. And you are his immediate supervisor? A. Yes. 

Mr. Yasmer: Then I think he has qualified himself to 
give us that information. 

The Deputy Commissioner: I want to ask one question, 
there, merely as a matter of sequence. 

Mr. Yasmer: Yes. 

By the Deputy Commissioner: 

Q. If you knew that Roby was getting $2 a week, what 

would vou think with relation to his connection with the 
* 

jumping business? Would you think that he was getting a 
normal return for the kind of work lie was doing? A. In 
that particular case, the boy was paid for jumping on one 
edition. We have five editions a dav. 

Q. And how many hours a day would that require? A. 
That would probably require about an hour and a half. 

Q. If a boy began doing that kind of work for an hour 
and a half a day, would it be a possibility, a possible ad¬ 
vance for him to get on one of the higher grade positions 
when he became sixteen years of age, paying $10 to $12? 
A. Oh, yes, there is a great turnover in that particular 
class. As ;a matter of fact, I would say the turnover 

22 in that particular employment would be as high as 
600 per cent during the year. 

Q. But the average boy jumping an hour and a half per 
day, if only 12 or 14 years of age, would have reason to 
expect advancement into the normal position of regular 
jumper at $10 to $12 per week, would he? A. Oh, yes. 



19 


R. .7. HOAGE, DEPUTY COMMR., ETC., ET A 

Bv Mr. Yasmer: 

Q. And, taking up where you left off, Mr. Hoage, and 
then, if he wished to follow more or less of a career in the 
circulation distribution branch of the newspaper company, 
and applied himself, well, with normal diligence, from an 
all-day jumper, where could he next reach, or graduate into? 
A. Well, it would be possible for him to go to work in the 
mailing room. 

Q. Also part of your circulation branch? A. Yes. 

Q. And there what would his earning capacity be? A. 
The average dependent upon the work the boy is on. A fly 
boy mailing papers from the press would earn from $16 to 
$20 per week. 

The Deputy Commissioner: What age boys do you have 
in that particular capacity? j 

The Witness: They vary. In some cases we have boys I 
would say as young as 17 years of age, 17 to 18. 

By the Deputy Commissioner: 

Q. Would you say not under 17 years of age}? A. Not 
under 17. 

Q. But between 17 and 18 years of age there 'jvould be a 
possibility that they could be advanced into thit position 
getting what? What was the wage? A. I would say from 
$16 to $20 a week. 

23 Q. I just want to ask you a question or two to make 
the record complete. You stated a boy working in 
the capacity of the claimant here, who claims to be 12 years 
of age, could possibly work as a jumper on a single paper 
at $2 per week, up until he was 16 years of age. A. That is 
after school. 

Q. And he could then have reason to expect from 16 to 
17 that he could become a regular jumper receiving from 
$10 to $12 per week? A. Yes. 

Q. Then, from 17 to 18, into the position of boys, normal 
boys, getting into the mailing division, and receiving from 
$17 to what? A. From $16 to $20 per week, j 

Q. $16 to $20 per week? A. Yes. 

Q. What would be an average in that particular group? 
A. Well, I would say $18 would be the average. 

Q. $18 would be the average? A. Yes. 
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Q. And in that particular position, as regular jumpers 
from $10 to $12, would you say $11 would be a reasonable 
average? A. In an all-day capacity? 

Q. Yes. A. Yes. 

Bv Mr. Yasmer: 

* 

Q. From fly boys, as you call them, where would be the 
next advancement that he could reach? A. He could be¬ 
come a mailer. 

Q. What do they earn? A. There is no union in Wash¬ 
ington, and the boys are paid in accordance with their abil¬ 
ity in that particular line. 

24 Q. What is the usual, or the average earnings? 

A. That greatly varies. I would say I have paid 
some men from $18 to $35 per week. 

Q. And how old do these boys or young men average? 

A. Thev are usuallv around 20 to 25. 

* • 

Mr. Warburton: Might I interrupt just a minute, Mr. 
Hoage? Did I understand vou to rule that testimonv might 
be introduced to show what this claimant might earn even 
after the period, the 5M» year period of which you spoke? 

The Deputy Commissioner: I have not definitely ruled on 
that, Mr. Warburton, but I did make the statement that it 
would be a question of law to be determined from then on 
and I would permit the introduction of evidence beyond 18 
years of age. 

Mr. Warburtqn: I do not know what benefit it can serve, 
and it will take considerable time to go into that. We might 
go on and prove that at 50 this boy might be the editor of 
the paper, but I do not see what bearing it will have on this 
particular case. 

The Deputy Commissioner: I say it is a question of law 
beyond the period of the disability allowed under the Act, 
and I will have to look into that. 

(Discussion not recorded by the Reporter upon instruc¬ 
tions of the Deputy Commissioner.) 

By Mr Yasmer: 

Q. Mr. Shelton, what is the next step from that of mailer 
in the circulation and distribution department of your 
paper? A. I would say that it is an exception to the rule 
for men to go out of the mailing room into the outside dis- 
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i 

■ 

tribution service, but it is possible for them to do so; to 
become route agents. 

Q. Now, these route agents, what are their possible aver¬ 
age earning capacities ? A. Their net earnings would run 
between $45 and $50 per week. 

25 Q. Between $45 and $50 per week ? A, Yes. 

Q. On what basis is that salary- A. (Inter¬ 

posing.) Salary and commission. 

The Deputy Commissioner: What age woulcj these men 
as route agents be, that is the approximate coverage? 

The Witness: From 21 to 50, I would say. | 

| 

By Air. Yasmer: 

* 

Q. And they are not required to have any other special 

qualifications other than the experience? A. j That they 

have alreadv had. 

•/ 

Q. And from route agents, what is the next step? A. I 
don’t know of any next step in that particular branch. 
It would be a very exceptional case for a man t^> graduate 
into any other position in the circulation department from 
that particular branch. j 

Q. Is it not a possibility for him to become a i assistant 
circulation director, or even to be director himself of the 
circulation and distribution ? A. That is very rare, I would 
say, for a man to go from that particular brand]., he might 
probably do so from the home delivery. 

Q. Which is also part of the circulation and distribution? 
A. Yes. 

Q. What do you mean by the home delivery? A. The 
branch stations that I spoke of when we were referring to 
the home delivery. 

Q. From the branch manager, that is what you termed it? 
A. Yes. j 

Q. What is the next step in sequence of advancement? 
A. It would be possible for him to become city circulator 
or assistant city circulator. 

26 Q. Now, city circulator, what is the average earn¬ 
ings of a citv circulator? A. That would greatlv 

vary, dependent upon the capabilities of the man, but I 
would say from $50 to as high as $100 a week. 
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By the Deputy Commissioner: 

Q. Have you any boys or any men in that particular 

branch of the service in the 30 vears that vou have knowl- 

* » 

edge of, that have gone up through those steps to this 
particular place? A. Well, not that far. 

Q. How high is the highest any boy is from the circula¬ 
tion department, that is, boys who have acted in the ca¬ 
pacity of jumpers on a wagon, or as home carriers, how 
high have they gone in the service which you have de¬ 
scribed? A. Well, in my experience- 

Q. (Interposing.) That is 30 years, is it not? A. Yes, 
I would say to a position as city circulator. 

Q. And what does that cover? A. Other than I might 
say in my own particular case. T went from a carrier boy 
on up. 

Q. And whatiis your position? A. Circulation director. 

I believe Mr. Bovd also was a carrier bow 

• • 

Q. What does that position pay, I would like to know? 
A. That would vary to a great extent, too. 

Q. I mean about the average of a man doing that kind 
of work. A. It depends upon what newspaper you are on. 
It is possible to earn as high as $300 per week. 

Q. It is possible, but what is the probability? A. I would 
say, if we would take the average in Washington, it would 
probably be $135 to $150 per week. 

Mr. Yasmer: That is the city circulator? 

27 The Witness: No, the circulation manager. 

Bv the' Deputv Commissioner: 

Q. Now, you spoke of the turnover a while ago, what per¬ 
centage of the boys that start out on these positions ever 
reach that? You found a turnover of 600 per cent in the 
year. A. I would verv much hesitate to saw 

Q. You think the probability of reaching that position is 
very remote, then, do you? A. It is possible, but very im¬ 
probable, I would say. There are only four positions open, 
I would say, in a period of five years, and there would prob¬ 
ably be a minimum of 5,000 newsbovs. 

Q. And one out of the 5,000 might be advanced to that 
position, is that it? A. No, I would hardly say that. It 
would probably be more likely one out of 10,000. 



23 


R. J. HOAGE, DEPUTY COMMR., ETC., ET AL. 

Mr. Wharburton: And that might cover a period of 10 
or 15 years, might it not? In other words, tljere would 
not be a vacancy every year? 

The Witness: Oh, no. | 

Mr. Wharburton: We will multiply that by 10 and that 
would make one out of 100,000, would it not? 

The Witness: Just about. 

Bv Mr. Yasmer: 

Q. Putting it this way, if a boy like you gentlemen here 
did start at the very bottom of this particular branch of 
the newspaper work, as a carrier or newsboy, hnd apply 
himself with normal and usual diligence to that [branch of 
the work, and felt that he liked it, and in the course of time 
sticking to that line of work, he could become circulation 
manager? A. Well, I was looking up figiires for a 
28 little affair that we will have during the Christmas 


^sboys in 
hose 600,- 


holidays, and there are some 600,000 ne\ 
the United States. There is a turnover among t 
000 of, I would say, at least 50 per cent each ye^r. That 
is 300,000 additional newsboys each year. 

By the Deputy Commissioner: 

Q. That would be about 900,000 newsboys that ak*e on and 
off the register each year? 

Mr. Yasmer: That does not go into the record, does it, 
Mr. Hoage? We are not exactly concerned with newsboys. 

Mr. Wharburton: We have a lot of other stuff that does 
not appear to be necessary in the record. I would suggest 
it be allowed to remain. 

The Deputy Commissioner: I think I would have to rule 
that it has no bearing because there are so many pewsboys 
that are not jumpers and house delivery boys in t|he circu¬ 
lation department. I think that may be stricken jfrom the 
record. 

Mr. Yasmer: That is all, Mr. Shelton. 

Cross-examination. 


Bv Mr. Wharburton: i 

* 

■ 

Q. Mr. Shelton, you spoke of the jumper position in whi 
ds claimant was employed. I understood you toj say 1 
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salary would be about $2 a week? A. Jumping on that one 
edition. 

Q. Yes, on one edition, and that took how much time a 
day? A. I would say an hour and a half. 

Q. An hour and a half? A. Yes. 

Q. Approximately how many of those jumper boys would 
vou have emploved bv the Times and Herald? A. Well, 
it is an exception for the men to employ smaller boys after 
school. I would hesitate to answer that question. 

29 Q. How many jumper boys, that is, as a total, 
would you employ, that is, either whole time or part 

time? A. Approximately 35. 

Q. That would be for both newspapers? A. Yes, morn¬ 
ing and evening. 

Q. A full time newspaper boy you said would average be¬ 
tween about $11 a week? A. Yes. 

Q. His average age would be between 14 and 17? 

The Deputy i Commissioner: 14 to 16, I believe he said. 
The Witness: Xone of them are employed under 16. 

The Deputy Commissioner: You mean those jumpers 
that are getting $11? 

The Witness: Yes. 

Bv Mr. Wharburton: 

•> 

Q. What would be the $11 jumper’s average age? A. 
About 16. 

Q. What would you say would be the average age, 16 up 
to what? That is including the all time, both white and 
colored. 

The Witness: I would say 18. 

Q. 16 to 18? A. Yes. 

By the Deputy Commissioner: 

Q. The average would be about 17? A. 17 to 18. 

Q. Then, 12 to 16 would be the $2 a week boy, that is 
about as far as they would go? A. Yes. 

Q. We would have to put that from 16 to 18. A. At 

$ 11 . 

30 Bv Mr. Wharburton: 

Q. Then you spoke of the next step to which a boy might 
go by reason of his experience, would be that of a fly boy, 
was it, in the mailing room? A. Yes, that is possible. 




Q. That pays $16 to $20 a week, $18 average? A. Cor¬ 
rect. 

Q. Those boys would be approximately what age? A. 
Above 18. 


By the Deputy Commissioner: 

Q. I think vou testified before about 17 to 18, didn’t vou? 
A. No. 

Q. I am just trying to get that group straight, Mr. Shel¬ 
ton. I have from 17 to 18 they average aboht $18 per 


week. A. From 18 to 20 years of age would bg the group 
that would go in the mailing room. 

Q. And from 16 to 18, would you say they were, in about 
the $11 group, as regular jumpers? A. Yes. 

Q. And from 12 to 16 they would be in the $2 group? A. 
Yes. 


Bv Mr. Wharburton: 

m/ 

Q. You spoke, Mr. Shelton, of there being a }arge turn¬ 
over in the jumper boys. That applies, does itj not, more 
forcibly to the boy who is on one shift than it (Joes to the 
boy who is on all day? A. Yes, I would say that. 

Q. What would you say was the turnover in jumper boys 
who are onlv on one shift? A. I would reallv hesitate to 
answer that. 

Q. Well, it would be a tremendous turnover, 
31 wouldn’t it? A. Yes. 

O. Have vou anv idea or anv knowledge as to the 
length of time these boys are usually employed, that is the 
average length of time, a temporary jumper boy| would re¬ 
main with your paper? 

Mr. Yasmer: Mr. Hoage, I do not see what purpose all 
that would serve. We have to asseme that this bov would 
follow’ a career. 

The Deputy Commissioner: Unless it is provep at a later 
date that he is under normal, I would have to accept that 
as a normal career. You are trying to show tjie proba- 
bilitv is he might not be working at all? 

Mr. Wharburton: I think that is the probability, even if 
w r e are limited to this. I don’t know’ that we aije limited. 
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The Deputy Commissioner: You are trying to show in a 
general way the expected increase is not so great. 

Mr. Wharburton: That is the idea. If we are going on 
tlie basis of speculating that he was going to advance right 
along, we might as well close the hearing right now. It is 
purely a matter of speculation as to what could have hap¬ 
pened to him. If we are going to speculate that this boy 
would have advanced rather than should have advanced as 
the Act specifies, we might as well close the hearing and 
award him compensation. 

The Deputy Commissioner: I think the Act takes into 
account the contemplated advancement of a normal boy, 
if that is what vou are trving to show. 

Mr. Wharburton: That is a very difficult question to 
show, Mr. Hoage, just what advancement the boy would 
have had. I admit as for myself it is something that is diffi¬ 
cult to say. Personally, I have never had any experience 
in the newspaper business. 

It seems to me, of course, so far as this section is con¬ 
cerned, and to digress for just a moment, it seems 
32 to me that this section here is applicable solely to 
a boy who is in an occupation where he would expect, 
would be entitled, some unionized occupation, where he 
would be entitled to an increase bv reason of length of 
service. 

The Deputy Commissioner: That is subject to construc¬ 
tion, Mr. Wharburton, and that is your construction. 

Mr. Yasmer: It is my interpretation that this particular 

work is just as stable and holds just as solid a position in 

the industrial affairs of the world as any other occupation 

vou can name. 

% 

The Deputy Commissioner: Proceed, Mr. Wharburton, 
and ask your questions. We will allow it into the record 
for what it is worth. 

Bv Mr. Wharburton: 

Q. The question was, Mr. Shelton, as to the turnover in 
these temporary jumper boys. A. As I said, I would hesi¬ 
tate to mention anv figure on that. 

Q. Mr. Shelton, do you know; you spoke of having had 
30 years’ experience in the newspaper profession, was that 
continuous experience? A. Continuous? 
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Q. Yes. A. Yes. 

Q. Can you give us any estimate as to the number of 
jumper boys who would go from jumping into your mail¬ 
ing room ! A. Well, it is possible for all of those boys to 
get that type of employment, but I would say the percent¬ 
age would be very, very small, because of the turnover in 
the previous class. 

Q. Might I say that that would also be true of the other 
occupations, or other steps which you have mentioned? A. 
No, the turnover would not be as great if they had once 
decided to stay in that particular line of business. 
33 We are only too anxious to keep them in our em¬ 
ployment. 

By the Deputy Commissioner: 

Q. If a boy wanted to follow that occupation, Mr. Shelton, 
and he was a normal boy, would he have reason to expect 
that he might be transferred from a jumper boy into the 
mailing division? A. It is possible. It is possible for a 
boy to advance in such a manner. 

Q. T am not talking about the possibility, Mr. Shelton, 
but, if he is a normal boy, and anticipates that particular 
work, and follows it carefully, has he any reasoij to expect 
that he might be promoted to this position? A. Yes. 

Q. And you have promoted boys and filled t[hose posi¬ 
tions with just such boys? A. Yes. 

Q. And if you were going to fill that position, it would 
be more logical from boys who have had experience in the 
circulation department, as these boys have? A. That is 
correct. 

Mr. Wharburton: I have no further questions, j 

The Deputy Commissioner: Can we excuse Mr^ Shelton? 

Mr. Yasmer: Yes. 

The Deputy Commissioner: Very well, Mr. Shblton, you 
are excused. 

Mr. Yasmer: I will call Mr. Boyd. 

Whereupon George Edward Boyd, a witness called on 
behalf of the claimant, having been previously duly sworn, 
was examined and testified as follows: 

The Deputy Commissioner: Give your full nan^e and ad¬ 
dress. 
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34 The Witness: George Edward Boyd, 1425 Rhode 

Island Avenue. 

The Deputy C omm issioner: Proceed, Mr. Yasmer. 

Direct examination. 

Bv Mr. Yasmer: 

Q. You are the assistant circulation manager for the 
Evening Star? A. Yes. I want to say, Mr. Hoage, that 
I do not know that I can add anything to what Mr. Shel¬ 
ton said. 

The Deputy Commissioner: Of course, you are here as a 
witness, and it is up to the attorneys to find out what they 
can, Mr. Boyd. 

The Witness: I see. 

The Deputy Commissioner: I have no discretion to say 
you need not testify when they have asked you to come. 

Bv Mr. Yasmer: 

* 

Q. Mr. Boyd, you are presently employed- 

Mr. Wharburton (interposing): If Mr. Boyd is merely 
going to endorse Mr. Shelton’s testimony, as far as I am 
concerned I am willing to have him endorse the testimony 
and let it go at tjmt, if that is agreeable to you. 

Mr. Yasmer: I will put this preliminary question and 
then ask Mr. Bovd about that. 

Bv Mr. Yasmer: 

* 

Q. Mr. Boyd, you are the assistant circulation manager 
for the Evening Star? A. Well, I haven’t got that title. 

Q. What is your employment? A. Well, that will 
cover it. 

The Deputy Commissioner: Find out if he has charge of 
bovs of this kind. 

The Witness: Yes, sir. 

By Mr. Yasmer: 

35 Q. You have charge of the circulation and distri¬ 
bution of this paper? A. Yes. 

Q. How long have you been employed in that line of 
work? A. Forty-two years. 
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Q. With what papers? A. The Washington Star, con¬ 
tinued service. 

Q. You have alwavs been with the Washington Star? 
A. Yes. 

Mr. Yasmer: Supposing I put this general question to 
Mr. Boyd, that he give us an outline, based upon his ex¬ 
perience in this branch of work, of what the earning capaci¬ 
ties are for the different stages in that line, at the different- 
ages of the boy. 

The Deputy Commissioner: This would only be corrob¬ 
orative testimonv. 

mf 

Mr. Yasmer: It mav be in the course of his telstimonv he 

* %■ 

may show lower or higher figures. 

The Witness: I might say that they have a different sys¬ 
tem, but the general wage of the Star is in keeping with 
that of the Times. I 

By the Deputy Commissioner : 

Q. For what kind of employees, jumpers? Ai Well, we 
don’t have jumpers. We have hand service and they tie 
up bundles and are mostly school boys. We won’t employ 
a boy, if we can get out of it, that does not go to school. 

Q. Don’t you have boys that jump on wagons in deliver¬ 
ing these papers to stations? A. They work inj the mail 
room as inserters or tiers-up, but we don’t hire them under 
that title of jumpers. I 

Q. Who hires the boys who are jumpers? A. They are 
jumpers in a sense, but not the way the Times does 
36 it. They have their own agents. 

Mr. Wharburton: In other words, your boys do inserting 
work in the printing room, folding room, and also |do jump¬ 
ing? 

The Witness: Yes, sir. 

By Mr. Yasmer: | 

Q. Those boys are about what average, age, or [range of 
age? A. Well, I went through a few of them yesterday. 16 
is the lowest age they can be. I see the 17 here (examining 
paper in his hand) stands out. j 

Q. How many hours a day are they employed ^s such? 
A. Five hours will cover it. I 
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Q. What is their average or range of earning capacity? 
A. A boy that does just solely that kind of work will get 
$11 a week. 

Q. What is your next step—or, give us an outline of the 
different stpps? A. Well, that same boy on piecework 
added to this $11 can earn, as the payroll here says, as 
high as $30.70. 

Q. Will you sort of give us a more complete statement 
on that point. You say these same boys, 16 years old, if 
they do piece-work besides their five hours a day service— 
what sort of work is that piece-work? A. Putting papers 
together, and we pay them 35 cents a thousand. Of course 
we do not allow them to work over 4S hours in any one 
week, but they will put in a few nights, Thursday and Fri¬ 
day night up to 11 o’clock, and these same boys work all 
night Saturday night. They come on at one and go off 
at six, but they average about 40 hours a week. 

By the Deputy Commissioner: 

Q. That is a different type of work than described by Mr. 

Shelton, is it not? A. Yes, sir, it is; I will say a bet- 
37 ter class of bovs, more intelligent. We have bovs 

there earning this money going to George Washing¬ 
ton and the Devit School, and boys from out of town who 
are sent here by their parents. 

Mr. Wharburton: The average of those boys would be 
about 16 years? 

The Witness: No, sir. Their average age would be prob¬ 
ably 17. 

* 

Mr. Wharburton: If they are college students, it would 
probably be a little older than that, would it not, assum¬ 
ing they had finished high school? 

The Witness: Well, 18,1 would say, yes. 

By Mr. Yasmer: 

Q. What is the next step? 

The Deputy Commissioner: I do not know that this is 
material, Mr. Yasmer, because it is a different plan of em¬ 
ployment entirely that this boy was not engaged in, and a 
different kind of work. 
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Bv Mr. Yasmer: 

Q. I will ask Mr. Boyd, do you employ whalt they call 
assistant route agents and agents? A. Yes, sit. 

Q. Mr. Boyd, you say you have in your employ assistant 
route agents? A. The agents of the Star own their own 
routes, and they are confined to restricted territory. They 
employ their own assistants, what they call assistants. 
That covers collecting, collectors, and others, knd a fair 
assistant will get $100 a month, and above the average 
around $150 from the route agent. 

By the Deputy Commissioner: ! 


Q. What ages would they be? A. They will be, I will say, 
from 18 on. 

38 Mr. Wharburton: They are employed by the route 
agent himself, and compensated by him, a^e they? 
The Witness: Yes, sir. 

Bv Mr. Yasmer: 

* 

Q. Well, the boy 18 years old is qualified to be an assist¬ 
ant route agent? A. Oh, yes. 

Q. What is the usual average earning capacity of a route 
agent? A. Well, $60 a week. 

Q. That would represent straight salary, or salary and 
commission? A. Commission. 

Q. Just commission? A. Yes. 

Q. What is the next step from your route agent up? A. 
Well, to assistant circulation manager, and tlieh circula¬ 
tion manager. 

Q. Assistant circulation manager. Wllat is the possible 
earning capacity? A. $5,000 a year. 


By the Deputy Commissioner: 

Q. What percentage of the boys starting in as refute boys 
or jumpers would ever reach that position? A. As Mr. 
Shelton said, Mr. Hoage, this field is limited but—|— 

Q. (Interposing.) One out of one hundred thousand, or 
something like that? A. Something like that, especially if 
you get on to the Star, it is a lifetime job. 


Q. I did not mean to ask a leading question. A. 


That is 


all right. 
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Mr. Yasmer: I think that is about all. 


39 


Cross-examination. 

Bv Mr. Wharburton: 

Q. Mr. Boyd, what is the average age of these route 
agents at $60 a week? They are all grown men, are they 
not? A. Well, I would say the average age would be 30 
vears. 

Mr. Wharburton: No further questions. 

The Deputy Commissioner: No further questions, Mr. 

Bovd. 

* 

Mr. Yasmer: Thank you very much. 

The Deputy Commissioner: You are excused, Mr. Boyd. 

(Witness excused.) 

Mr. Yasmer: Now, we have Mr. MacWilliamson here. 

Mr. Wharburton: What are vou going to show bv Mr. 
MacWilliamson, Mr. Yasmer? 

Mr. Yasmer: It would be corroborative to a great extent 
of what these gentlemen have told us, although it would be 
from the records. 

Whereupon E. N. MacWilliamson, a witness called on 
behalf of the claimant, having been previously duly sworn, 
was examined and testified as follows : 

By the Deputy Commissioner: 

Q. Do you have the ages of the employees that receive 
the compensation represented by that record? A. No, sir. 

Q. You have the amounts paid to the different groups? 
A. Yes, sir. 

Q. Do you have it in the aggregate so that you can get 
the average amount from it? A. Yes. 

The Deputy Commissioner: All right. Let us in- 
40 troduce that as a part of the record, if you don’t 
mind, Mr. Wharburton, for the purpose of the record. 

Mr. Wharburton: All right. 

The Deputy Commissioner: Give your full name and ad¬ 
dress. 

The Witness: E. N. MacWilliamson, 1717 A Street, 
Southeast. 
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By the Deputy Commissioner: 
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relation to 


Q. Are you the custodian of the records with 
the payment of wages for the Washington Time^? A. Yes, 
sir, I am. 

Q. Do you have those records with you? A. Yes, sir. 

The Deputy Commissioner: Ask him to tell what the 
records show. 

Mr. Wharburton: That seems to be proper. 


Direct examination. 


By Mr. Yasmer: 

Q. Will you please tell us what the records show as to 
the wages paid to your boys and men in the circulation and 
distribution departments? 

The Deputy Commissioner: Jumpers particularly, Mr. 
MacWilliamson. 

The Witness: The records show an average- 


The Deputy Commissioner: Give the ages of tlje boys. 

The Witness: I haven’t the ages. I said I did not have 
them. 

Mr. Wharburton: It seems to me that testimony would 
be useless without the ages. 

The Deputy Commissioner: He can say whalt boys as 
jumpers receive. What we want in the record here, Mr. 
MacWilliamson, is what the average earnings of 
jumping on a route with a single paper, 


boys are, 


e 


lat a boy 
where we 


what th 

41 average earnings of boys are jumping on a route 
with two papers, and what they earn in tl|e circula¬ 
tion department. 

Mr. Wharburton: Would we not also want w 
made for one trip with a single paper? That is 
are starting from. 

The Deputy Commissioner: That is what I said. 

Mr. Wharburton: This was one trip with one jiaper. 

The Witness: I might say that I have listened ^ v ery care¬ 
fully to what Mr. Shelton said, and I am in accordance with 
everything he said. 


5—5990a 
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By the Deputy Commissioner: 

Q. Is the statement of Mr. Shelton borne out by the rec¬ 
ords of your company that you have with you? A. Yes, sir. 

Q. Now then, I will put this question to you concerning 
the periods of the age. Mr. Shelton testified that boys 
from 12 to 16 years of age, jumpers on a wagon for a single 
paper, would probably earn $2 a week, is that correct? A. 
Yes, sir. 

Q. Then, his testimony was that from 16 to 18 years of 
age, they might become jumpers on the regular wagon for 
two papers, isn’t that correct? 

Mr. Yasmer: Full day jumpers. 

By tlie Deputy Commissioner: 

Q. Yes, and that the average earnings would be about 
$11 a week from 16 to 18 vears of age, is that correct? A. 
Yes. 

Q. Then he testified that, from 18 to 20 they might become 
assistant circulation managers. Was that the title used? 

Mr. Wharburton: No, boys in the mailing room. 

The Deputy Commissioner: Yes, receiving at an 
42 average of $18 per week, from 18 to 20, is that 

correct ? 

The Witness: Yes, sir. 

By the Deputy Commissioner: 

Q. Now then, from then on up, I have no questions to 
ask because I haven’t got the record. From there on up, 
what was the next step that he took, Mr. Yasmer? 

Mr. Yasmer: Then he had mailing boys full time, 20 to 
25 years of age, he said they could earn from $18 to $35 a 
week. That is in the mailing room. 

By the Deputy Commissioner: 

Q. Is that correct in accordance with vour records? A. 
Yes. 

Mr. Yasmer: That is correct. 

The Witness: Yes, sir. 
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Bv the Deputy Commissioner: 

* A. 

Q. Your records show, Mr. MacWilliamson, tfie number 
of boys that have been taken through these various steps 
from part time jumpers to full time .jumpers andithen from 
full time jumpers to the mailing division? A. Np, sir, they 
do not. | 

Q. What would be your opinion of the number of boys 
that naturally go up through these different, stpps? A. I 
would not think my opinion would be worth very much. I 
am not in any position to find out those things. I am not 
acquainted with that. 

Q. You think Mr. Shelton’s opinion would be worth more 
than yours because of his experience? A. Yes, s^r. 

Bv Mr. Yasmer: 

9 / 

Q. Do your records also show that route agepts would 

earn from $45 to $50 a week? A. Yes, sir,, 

43 Q. That is derived from salaries and conjmissions ? 

A. Yes, sir. 

The Deputy Commissioner: What would be the age of 
these route agents? 

Bv Mr. Yasmer: 

Q. And they would be anywheres from 21 to 50 years 
old? 

The Deputy Commissioner: Is that correct? 

The Witness: Yes, sir. 

Bv Mr. Yasmer: 

Q. And that the city circulator could earn from $50 to 
$100 a week, and the age would be from adult age up? A. 
Yes. 

Mr. Yasmer: That is all. 

The Deputy Commissioner: Mr. Wharburton, liave you 
any questions? 

Mr. Wharburton: No questions, no. 

The Deputy Commissioner: Is that your casej? There 
is one thing we have lost .out on entirely. We halve failed 
to ask the circulation manager if this boy was normal and 
could be expected to follow the normal channel. Will you 
admit that the boy is normal, Mr. Wharburton? 
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Mr. Wharlpurton: I think you asked Mr. Shelton that 
question, and he stated to that effect. 

The Deputy Commissioner: Are you willing to admit 
from your relations with the boy, that he is perfectly 
normal ? 

Mr. Yasmer: Both mentally and physically. I purposely 
subpoenaed Mr. Norris, the immediate supervisor of this 
boy, to establish that fact by him. 

I have nothing further for this witness. 

The Deputy Commissioner: You are excused, Mr. Mac- 
Williamson. 

(Witness excused.) 

44 Mr. Yasmer: May I put Mr. Norris on now? 

The Deputy Commissioner: Yes. 

Whereupon William G. Norris, a witness called on be¬ 
half of the claimant, having been first duly sworn, was ex¬ 
amined and testified as follows: 

The Deputy Commissioner: Give your full name and 
address. 

The Witness: William G. Norris. 

Direct examination. 

Bv Mr. Yasmer: 

* 

Q. What is your occupation? A. Newspaper route 
agent. 

The Deputy Commissioner: For what paper? 

The Witness: The Times and the Herald. 

Bv Mr. Yasmer: 

* 

Q. Were you the immediate employer of the claimant, 
Robv Whitfield? A. Yes. 

Q. At the time of the injury under consideration? A. 
Yes. 

Q. And you had personal contact with him? A. Yes. 

Q. Now, from your personal contact and observation of 
the boy, from forking right under you, would you say that 
he was a normal boy as to his physical condition? A. Yes. 

Q. And mentally? A. Yes, sir. 
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Q. And, you can tell us in a general way your opinion of 
the boy regarding his mentality and his physical condition. 

A. My opinion of the boy is that he was an excep- 
45 tionallv bright, alert boy, mentally and physically. 

Q. That is based upon your- A. (Interpos¬ 

ing.) Based upon my contact with him over a period of 
some months. 

Q. How many months, would you say? A. Oh, I suppose 
five or six months. 

Q. Would you say he showed the usual promise or un¬ 
usual promise as to his ability ? A. I would say jhe showed 
rather unusual promise as to his ability. 

By the Deputy Commissioner: 

Q. If you were considering the question of advancement 
in different occupations, would you say that he had the 
qualifications for advancement equal to that of the normal 
boy? A. I would, most emphatically, yes. 

Bv Mr. Yasmer: 

Q. Do you know anything about his school history from 
your personal knowledge? A. Only from hearsay. 

Mr. Yasmer: I think that is all. 


Cross-examination. 

Bv Mr. Wharburton: 

* 

Q. Mr. Norris, did you state how long he had been, 
employed by the paper? A. I could not say accurately, 
but I would sav for several months. 

Q. He was one of how many direct employes pf yours? 


A. He was one of four. 

q 

Q. You have been in the newspaper distributing busi¬ 
ness for how long? A. About ten years. 

Q. During that time, approximately how ipany boys 
46 have you employed? A. That is rather a hard ques¬ 
tion to answer, but I would say altogether 30 or 40. 

Q. How would you rate Roby with respect to the other 
boys, from an intelligence standpoint? A. I wt>uld rate 
him right up at the top. 

Q. He was one of your good boys? A. Yes. 


I 

i 
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Mr. Yasmer: Good boy or best boy? 

The Witness: One of the best I ever had. 

By Mr. Wharburton: 

Q. What class of boys do you usually get for that em¬ 
ployment, Mr. Norris? A. I would not say we confine our¬ 
selves to any particular class. We pick up a boy here and 
there. 

Q. Is it not a fact most of them are what we might term 
street boys? A. Yes, the majority of them are. 

Q. Wouldn’t you get a lot of foreign boys, of foreign 
parentage? A. Yes, quite a few. 

Q. And a lot of colored boys too? A. Yes, a good many. 

Q. The average boy on that work is a boy whose intelli¬ 
gence we might say is below the average school boy, is 
that a fact? A. His natural intelligence, I don’t think so, 
no, sir. 

Q. I mean-- A. (Interposing.) His educational 

qualifications? 

Q. Yes, educational. A. That might be below the aver¬ 
age, but the average of intelligence, I think, is fully up 
to the schoolbov. 

47 Q. You get the type of boy who, as an average, is 
more of a street boy, the boy who is used to taking 
care of himself? A. Well, yes, to a certain extent. 

Q. During your experience, Mr. Norris, have any of your 
boys ever been advanced to other positions with the paper, 
the particular paper you might have been with? A. Yes, 
one of them is now a route agent, a branch manager. 

Q. What did he go to before he went to that? A. I did 
not get the question exactly. 

Q. I will reframe the question. He did not go from a 
jumper to route agent, did he? A. No. 

Q. What steps did he take to go from the position of 
jumper to route agent ? A. I can hardly answer that be¬ 
cause he because a route agent some time after he left me, 
left my service, and as to just what he did in the interval, 
I don’t know. 

Q. You don’t know? A. No. 

Q. What age man was he when he became a route agent ? 
A. I think about 21. 

Q. In other words, none of your boys have ever gone 
to higher positions? 
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Mr. Yasmer: He has just testified they have ^one to the 
position of a route agent. 

Mr. Wharburton: This boy went through an interme¬ 
diate position, however, after he quit his employment. 

Mr. Yasmer: To take up the next step. 

Mr. Wharburton: He says he does not know what he 
went through. 

The Witness: As far as I know, I don’t recall any of 
the others. I have lost track of a great many of 
them. 

I 

48 Bv Mr. Wharburton: 

%> 

Q. How long do boys stay with you on an average? A. 
An average? 

Q. Yes. A. Well, that is pretty hard to answer, because I 
have had them in different capacities. I have had them 
route boys, serving newspaper routes, and I have had them 
as jumpers. 

Q. I mean as jumpers. A. I would say for two or three 

years. 

* 

Q. What is the average age of your boys? A). I would 
say around 15 or 16. I would put it at 16, roughly speak¬ 
ing. 

Q. And the average time they stay with you would be 
around two years? A. Something like that. 

Q. And in your experience you have never had any boy 
employed by you go from the position of jumper to any 
higher position with the newspaper? A. This boy that I 
spoke of. 

Q. Except the boy you spoke of who worked for you and 
subsequently, after leaving your service, was made a route 
agent? A. Yes. 

Q. Take this particular boy you speak of, do you know 
where he went after he left you? A. No, sir, I do not. 

Q. Did he follow some occupation other than newspaper 
work? A. I don’t think he did, but I couldn’t ^ay posi¬ 
tively on that point. 

Q. About how old was he when he left you, if you re¬ 
member ? A. I would say he was around about 16. 

Q. Was he a full time boy? A. Full time boy? I 

Q. Yes, a full time boy. A. No, I don’t think so. 

49 He jumped for me in the afternoon. I think he did 
something else. I am not sure. 
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Q. Do you remember what you were paying him when he 
was with you ? A. As I remember, I was paying him about 
$7 or $8 a week. 

Q. For a full day’s work? A. Yes, that is the part of 
the dav he worked for me in the afternoon. 

Q. You do not handle the Herald. A. I do indirectly. I 
have an assistant who handles the Herald for me, and has 
his own jumpers. 

Mr. Wharburton: No further questions. 

By the Deputy Commissioner: 

Q. How many men are employed in like capacity with 
vou? A. With the Times and Herald vou mean? 

Q. Yes. A. As jumpers? 

Q. I mean that hire these boys as jumpers on your 
wagons. A. All of the agents have to have one, and the 
assistant agents have to have them. I suppose there are 
25 or 30. 

Q. And you are one of 25 or 30? A. Yes. 

Redirect examination. 

By Mr. Yasmer: 

Q. Mr. Norris, I believe you testified on cross-examina¬ 
tion by Mr. Wharburton, that these jumpers usually, or 
some of them, are street boys? A. Some of them are, yes. 

Q. Now, will you tell us what you mean by street boys? 
A. I don’t know whether I can. 

50 Q. It does not convey very much to me. A. Well, 
my definition would be chaps that live around, pre¬ 
sumably on the streets, and pick up whatever they can lay 
their hands on. 

Q. That live on the streets? Would you say that they 
are vagabonds or would you say they are just boys that 
come from poor families? A. I would sav thev are bovs 
from poor families and who spend most of their time away 
from home. 

Q. Let me frame it this way, Mr. Norris. Would you say 
by street boys you mean boys who come from rather poor 
and humble homes that have to work to make a few extra 
dollars on the side? A. Yes. 
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Mr. Wharburton: I object. Are we permijtted to ask 
leading questions here? 

Mr. Yasmer: I understand, Mr. Hoage, we are not con¬ 
fined to the rules of evidence. 

The Deputy Commissioner: Don’t lead him. 

Mr. Wharburton: You asked him for his definition of a 
street boy and he gave it to you. Now you atfe trying to 
qualify it. 

Mr. Yasmer: This is cross. 

The Deputy Commissioner: This is redirect. | 

Mr. Wharburton: He told you what his definition of a 
street boy was. 

Mr. Yasmer: I have my own idea of what these jumpers 
are. 

The Deputy Commissioner: What are you trying to do, 

Mr. Yasmer, to show whether this boy is a better 
51 type boy than the average boy, or what? 

Mr. Yasmer: I think it is very important for us 
first to establish the general caliber of these boys. 

Mr. Wharburton: That has already been done. 

The Deputy Commissioner: He has already admitted this 
boy’s average. 

Mr. Yasmer: He called the average boy a street boy upon 
the suggestion of Mr. Wharburton. 

The Deputy Commissioner: I don’t think yc^u will get 
any farther than that. 

Mr. Yasmer: I want his definition of a street boy. 

The Witness: I said a boy who spent most cjf his time 
on the street. 

Bv Mr. Yasmer: 

Q. Is that your definition? A. That is about as good a 
definition as I am able to give of it. 

The Deputy Commissioner: I think that is gill that is 
necessary. 

■ 

By Mr. Yasmer: 

Q. Mr. Norris, this particular boy, the claimajnt, would 
you say that he was a street boy? A. No, sir, emphatically, 
I would not. 


6—5990a 
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Mr. Yasmer: That is all. 

The Deputy Commissioner: Any further questions? 

Mr. Wharburton: I have none. 

Mr. Yasmer :| If you think it necessary, I might put the 
mother of the boy on the stand. 

The Deputy Commissioner: I think Mr. Wharburton will 
admit the boy is the average, if not above. 

52 Mr. Wharburton: I think he has shown it by Mr. 
Norris. 

The Deputy Commissioner: I think there is no need of 
putting Mrs. Whitfield on. I think we can excuse Mr. 
Norris. 

Mr. Yasmer: Just one question. In your opinion, if this 
claimant had followed a career in the circulation and distri¬ 
bution end of the newspaper business, do you think he would 
be eligible and qualified in the course of time to reach the 
top of that business as circulation manager? 

A. I think lie would be qualified for advancement. I do 

not know that he would reach the top. He certainly would 

have made progress and advancement. I do not think there 

is anv doubt about that at all. 

•> 

Mr. Yasmer: That is all. 

The Deputy Commissioner: You are excused, Mr. Norris. 

(Witness excused.) 

The Deputy Commissioner: Mrs. Whitfield, I would like 
to ask you a question. You are the mother of Roby, the 
claimant in this case, are you not? 

Mrs. Whitfield: Yes. 

The Deputy Commissioner: What was the date of his 
birth? 

Mrs. Whitfield: June 7, 1916. 

The Deputy Commissioner: Any other questions ? 

Mr. Wharburton: No questions. 

The Deputy Commissioner: Will you admit that as cor¬ 
rect? 

Mr. Wharburton: Yes, sir. 

The Deputy Commissioner: On June 7,1932, the claimant 
herein will arrive at the age of 16 years, on which date the 
compensation should be increased from $2 per week to $8 
per week, which is the minimum, and the balance of the 
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compensable period should be computed on the basis 
53 of $8 per week. 

Mr. Wharburton: Mr. Hoage, should not you take 
into account the amount of time employed in the occupa¬ 
tion ? 

Mr. Yasmer: Do we understand the award as it now 
stands is $2 a week ? 

The Deputy Commissioner: The award has not been 
made. I shall issue an order. 

Mr. Yasmer: I cannot quite understand the Significance 
of your last statement. On June 7, 1932, the ^>oy will be 
16 years of age. 

The Deputy Commissioner: He will be, will he not? 

Mr. Yasmer: Yes. 

The Deputy Commissioner: And from that date, accord¬ 
ing to the testimony, he could expect to receive an average 
weekly earning of $11 per week. 

I will not make an award until I study the bridfs submit- 

* 

ted on behalf of the claimant and respondent. Will five 
davs be enough to vou men to submit briefs on that? You 
will have to submit them so that each of you capi examine 
the other’s brief. 

Mr. Wharburton: If Mr. Yasmer will say when he can 
submit his, as he lias the affirmative, I will be ^lad to try 
to submit mine in a like period of time. 

The Deputy Commissioner: How long a tinje do you 
want, Mr. Yasmer ? 

Mr. Yasmer: I think February 1st is satisfactory to me. 

The Deputy Commissioner: You must submit yours so 
that Mr. Wharburton may have time to reply to it. We will 
adjourn now. 

(Whereupon, at 1.05 o’clock p. m., the hearing ad¬ 
journed. ) 
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54 Plaintiff’s Exhibit “C”. 

Copy. 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 

Case No. 674-24. 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen’s Compensation Act. 

Roby Lee Whitfield, Claimant, 

vs. 

Washington Times Company, Employer; New York 
Indemnity Company, Insurance Carrier. 

Compensation Order—Modification of Atvard. 

That on the twenty-eighth day of October, 1929, a com¬ 
pensation order was filed in the above-entitled case, which 
order is to be read with and to become a part of this order 
by reference; that all parties in interest were duly served 
with a copy of said order, and the order became final on the 
twentv-seventh day of November, 1929; that on Januarv 29, 
1932, at the request of the counsel for the claimant, a fur¬ 
ther hearing was held to determine the rights of the claim¬ 
ant to compensation under Section 10 (e) of the Act; that 
inasmuch as the claimant was born on June 7,1917, and was 
twelve years of age at the time the injury occurred, it was 

contended bv the counsel for the claimant that since the 
* 

claimant was a minor when the injury occurred, that under 
normal conditions his wages should be expected to increase 
during the period of disability and that that fact should 
be considered in arriving at the average 'weekly wage; that 
the evidence revealed that the claimant is of average or bet¬ 
ter intelligence, that there was a probability of his being 
advanced under normal conditions to the various positions 
in the employment of the employer herein, and the claimant 
is entitled to such consideration as the experience of 

55 the employer herein indicates; that the testimony re¬ 
vealed that boys from 12 to 14 years of age earn, as 

jumpers, which work the claimant was doing at the time the 
injury occurred, the sum of $2 per week; that boys 14 to 15 
years of age could be expected to advance to the position of 
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Assistant Branch Agent and could earn from $6| to $7 per 
week, or an average of $6.50 per week; that boys from 16 to 
17 years of age could be expected to be advanced to the 
position of all-day jumpers, earning $10 to $12 per week, or 
an average of $11 per week; that boys from 17 to 18 years 
of age could be advanced to a position in the mailing room 
known as “fly-boy”, earning from $16 to $20 per week, or 
an average weekly wage of $18, for which period [the claim¬ 
ant would be entitled to compensation in the amojint of $12 
per week; that the claimant herein being an average boy 
or better, it is assumed that he would be entitled to the ad¬ 
vancements as above indicated and compensation is deter¬ 
mined accordingly in the amounts as follows: That for the 
period from April 16, 1929, to June 6, 1930, a period of 
59-4/7 weeks, the claimant is entitled to the full <jmount of 
wages as compensation at $2 per week, amounting to 
$119.14; that from June 7, 1930 to June 6, 1932,[ a period 
of 104-3/7 weeks, the claimant is entitled to compensation 
in the amount of $6.50 per week, amounting to $67$.79; that 
for the period beginning June 7, 1932, to June d>, 1933, a 
period of 52-1/7 weeks, the claimant is entitled toj compen¬ 
sation in the amount of $8 per week, amounting tej $417.14; 
that for the period beginning June 7, 1933, to and including 
October 22, 1935, a period of 71-6/7 weeks, he is entitled to 
compensation at the rate of $12 per week, amounting to 
$862.29; that the total amount of compensation to which the 
claimant is entitled for 288 weeks for the loss the leg 
amounts to $2,077.36; that the employer has paid j compen¬ 
sation in the amount of $330.00 and is entitled to take credit 
therefor; that Mr. Franklyn Yasmer, attorney, ren- 
56 dered legal services in behalf of the claimant herein 
and for such services his fee is approved a$ reason¬ 
able in the sum of $100. 

I 

Upon the foregoing Finding of Facts, the Depiity Com¬ 
missioner makes the following: 

Modification of Award. 

That the employer, "Washington Times Company, and 
the insurance carrier, New York Indemnity Company, shall 
pay to the claimant herein compensation as follow^: From 
April 16, 1929, to and including June 6, 1930, a period of 
59-4/7 weeks, at the rate of $2 per week, amounting to 
$119.14; from June 7, 1930 to June 6, 1932, both 4&tes in- 
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elusive, a period of 104-3/7 weeks, at the rate of $6.50 per 
week, amounting to $678.79; and from June 7, 1932 to and 
including August 8, 1932, a period of 9 weeks, at the rate of 
$8 per week, amounting to $72, making a total amount of 
compensation of $869.93, less compensation already paid 
by the employer in the amount of $330.00, leaving a bal¬ 
ance of $539.93, which amount is due and shall be paid 
forthwith; shall continue to pay compensation to the claim¬ 
ant herein beginning August 9, 1932, to and including June 
6,1933, payable every two weeks, at the rate of $8 per week; 
and shall pay compensation to the claimant herein beginning 
June 7, 1933, to and including October 22, 1935, payable 
every two weeks, at the rate of $12 per week; shall pay to 
Mr. Franklyn Yasmer, attorney, for legal services the sum 
of $100.00, which shall be paid out of and shall constitute 
a lien upon the unpaid installments of compensation. 

Given under my hand at Washington, I). C., this sixteenth 
dav of August, 1932. 

(S.j R. J. HO AGE, 

Deputy Commissioner. 
District of Columbia- Compensation District. 

57 Proof of Service. 

I hereby certify that a copy of the foregoing compensa¬ 
tion Order was sent by registered mail to the claimant, the 
employer, the insurance carrier, Attorney Franklyn Yas¬ 
mer, and Attorney H. G. Warburton, at the last known ad¬ 
dress of each as follows: 

Name. Address. 

Robv Lee Whitfield 744 6th Street, N. W., Washington, 

D. C. 

Washington Times Co. 1317 H Street, N. W., Washington, 

D. C. 

New York Indemnity c/o Nichols Co., 326 Woodward 
Co. i Bldg., Washington, D. C. 

Mr. Franklyn Yasmer, 408 5th Street, N. W., Washington, 
Attorney D. C. 

Mr. H. G. Warburton, Woodward Building, Washington, 
Attorney D. C. 

Mailed August 16, 1932. 

(S.) 


R. J. HOAGE, 
Deputy Commissioner. 
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58 Motion for Leave to Intervene. 

Filed September 29, 1932. 

I 

* ****** 

Comes now the New York Indemnity Company, a corpo¬ 
ration doing business in the District of Columbia, and asks 
leave of Court to intervene in the above entitled pause as a 
party defendant and for reasons therefor says as follows: 

1. It is an insurance carrier for the Washington Times 
Company, the respondent originally appearing pn behalf 
of the claim filed before the Deputy Compensation Commis¬ 
sioner on behalf of the plaintiff herein named. 

2. Under the award of the Deputy Commissioner of In¬ 
surance entered in the records of the Workmen’s Compen¬ 
sation Commission for the District of Columbia!the 16th 
dav of August, 1932, it is directly affected bv reasbn of the 
payment of certain sums made in said award. j 

3. It has a direct interest in the outcome of any review 
of this cause by this Court or from any appeal which may 
be taken therefrom. 

4. And for other reasons apparent on the face of the pro¬ 
posed answer attached to this motion. 

HENRY I. QUINN, 

AUSTIN F. CANFIELD, 

Attorneys for Intervener. 

Order Granting Leave to Intervene. 

\ 

Filed October 21, 1932. j 

* * * * * * # 

I 

Upon consideration of the petition of the New itork In¬ 
demnity Co., a corporation, for leave to intervene, and no 
reason to the contrary being shown to the Court, it is by 
the Court this 21st day of October, 1932, j 

59 Ordered that the New York Indemnity Company 
be and the same is hereby granted leave to intervene 

mf V—' 

as a party defendant in the above entitled cause. 

0. R. LUHRINGf, 

ice. 
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Motion of Intervener to Dismiss Bill. 


Filed October 24-, 1932. 

* ****** 

Comes now the intervener in the above entitled cause and 
moves to dismiss the bill of complaint filed herein, and for 
reasons therefor says as follows: 

1. The bill of complaint filed herein does not entitle the 
plaintiff any relief in law or in equity. 

2. The findings of fact and award of the Deputy Com¬ 
missioner as shown in the compensation order attached to 
the bill of complaint as an exhibit are in accordance with 
the law. 

3. The evidence taken before the Deputy Commissioner 
is such as to sustain the findings by the Deputy Com¬ 
missioner. 

4. And for such other and further reasons as are appar¬ 
ent on the bill of complaint. 

BURKAKT & QUINN, 

; By HENRY I. QUINN, 

AUSTIN F. CANFIELD, 

Attorneys for Intervener, New York Indemnity Co. 

60 Final Decree. 

Filed March 21, 1933. 

#*#**•* 

This cause came on to be heard at this term on Motion of 
defendant, Hoage, and intervener, New York Indemnity 
Company, to dismiss; and therupon upon consideration 
thereof, it is by the Court this 21st day of March, 1933, 

Adjudged, ordered and decreed, that the Bill of Com¬ 
plaint filed in this cause be and the same is hereby dis¬ 
missed. 

It is further ordered, that all costs which shall be taxed 
and assessed by the Clerk of this Court shall be paid by the 
plaintiff. 

0. R. LUHRING, 

Justice . 
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From the foregoing decree, the plaintiff in <j>pen Court 
notes his appeal to the Court of Appeals of tpe District 
of Columbia, which appeal is hereby allowed and f:he amount 
of the bond for costs shall be One Hundred ($100.00) 
Dollars. 

0. R. LUHRXNG, 

i Justice. 

Memorandum. 

April 12, 1933.—Undertaking on appeal approved and 
filed. I 
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Assignment of Errors. 
Filed June 7, 1933. 


The Court Erred: j 

1. In dismissing the plaintiff’s Bill of Complaint. 

2. In denying the prayers of the plaintiff ts Bill to 
require the defendant, Robert J. Hoage, Deputy Commis¬ 
sioner, to award compensation to the plaintiff within the 
Act, pursuant to the testimony in the cause and the law 
applicable. 

3. In other respects apparent of record. 

FRANKLYN YASM^R, 

Atty. for plaintiff. 

Designation of Record. 

Filed April 12,1933. 


The clerk will please make up the Record for i:he Court 
of Appeals to consist of the following: 

1. Bill of Complaint including Plaintiff’s exhibits A & C 
to Bill. 

2. Motion for leave to intervene by New York Indemnity 
Company. 


7—5990a 
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3. Order granting leave to New York Indemnity Com¬ 
pany to intervene as party defendant. 

4. Motion of Intervener to Dismiss. 

5. Final Decree. 

6. Memorandum: Appeal noted and undertaking on ap¬ 
peal fixed. 

7. Memorandum: Undertaking on appeal executed. 

8. Vol. 3 (omitting vol-. 1-2 & 4) of Testimony before 
Hoage. 

9. Assignment of Errors. 

62 10. This Designation of Record. 

FRANKLYN YASMER, 
JOHN H. BURNETT, 

Attorneys. 


Services acknowledged of a copy of the foregoing. 

HENRY I. QUINN. 

! AUSTIN F. CANFIELD. 

i Apr. 12, 1933. 

Notice Waived. 

Form and Surety approved. 

HENRY I. QUINN. 

i AUSTIN F. CANFIELD. 

Apr. 12, 1933. 
LEO A. ROVER, 

United States Attorney. 

63 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 62, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 54826 in Equity, wherein 
Roby Lee Whitfield, minor, by Euphalier Whitfield, his 
mother and guardian, is Plaintiff, and Robert J. Hoage, 
Deputy Commissioner, United States Employees Compen¬ 
sation Commission, is Defendant, as the same remains 
upon the files and of record in said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of June, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5990. Roby Lee Whitfield, minor, by Euphalier Whit¬ 
field, his mother and guardian, appellant, vs. Robert J. 
Hoage, Deputy Commissioner, United States Employees 
Compensation Commission, et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jun. 22, 1933. Henry W. Hodges, 
Clerk. 
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|,ourt of of | y oIumHa 


No. 5990 


ROBEY LEE WHITFIELD, Minor, by EUPHALIER 
WHITFIELD, His Mother and Guardian, Appellant, 


vs. 


ROBERT J. HOAGE, Deputy Commissioner, United 
States Employees’ Compensation Commission, and 
NEW YORK INDEMNITY COMPANY, a (Dorpo- 

i 

ration, Intervener. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia dated March 21, 1933, dismiss¬ 
ing appellant’s Bill of Complaint filed in the Supreipe Court 
for an Injunction to set aside or modify a Compensation 
Order made by the defendant, Deputy Commissioner, 
United States Employees’ Compensation Commission, and 
praying that the Court proceed to award compensation to 
the appellant according to the law as applicable to the evi¬ 
dence and facts established, and to award the appellant 
compensation at the rate of Twenty-Five Dollars per week 
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for a period of two hundred eightv-eight weeks, for the loss 
of his right leg, five inches above the knee. 

Statement of Facts. 

The facts in this case, which are not in dispute, are briefly 
as follows: 

Appellant, Robey Lee Whitfield, was employed by the 
Washington Times Company delivering newspapers from a 
truck to store customers of his employer, in the District of 
Columbia. Pn April 15, 1929, while so engaged, he was 
struck by an automobile just as he jumped off the truck to 
make a delivery of newspapers. The injuries sustained re¬ 
sulted in the amputation of the appellant’s right leg, on 
April 25,1929, about five inches above the knee. 

Appellant at the time was a minor twelve years old and 
was receiving Two Dollars per week for working about two 
hours a day. It is agreed that the injuries sustained arose 
out of and occurred in the course of his employment and he 
is entitled to the benefits under the Longshoremen’s and 
Harbor Workers’ Compensation Act, which will hereafter 
be called the Compensation Act. 

The appellant, being a minor, by his mother as next 
friend and guardian, duly filed a claim with tlie Deputy 
Commissioner for compensation under the Compensa¬ 
tion Act. After hearings and testimony taken before 
the Deputy Commissioner, he made a “COMPENSA¬ 
TION ORDER—MODIFICATION OF AWARD”, in 
which he found that the appellant was twelve years old 
when injured^ that he is of average or better intelligence; 
that there was a probability of his being advanced under 
normal conditions to the various positions in the employ¬ 
ment of the employer herein, and the claimant is entitled to 
such consideration as the experience of the employer herein 

indicates; “that the testimonv revealed that bovs from 12 

•* * 
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to 14 years of age earn, as jumpers, which work the claimant 
was doing at the time the injury occurred, the sum of $2 per 
week; that boys 14 to 15 years of age could be expected to 
advance to the position of Assistant Branch Agent and 
could earn from $6 to $7 per week, or an average: of $6.50 
per week; that boys from 16 to 17 years of age could be 
expected to be advanced to the position of all-day Ijumpers, 
earning $10 to $12 per week, or an average of $11 der week; 
that, boys from 17 to 18 years of age could be advanced to 
a position in the mailing room known as “fly-boy” 
from $16 to $20 per week, or an average weekly 


earning 
wage of 


amounts 
1929, to 


$18, for which period the claimant would be entitled! to com¬ 
pensation in the amount of $12 per week; that the claimant 
herein being an average boy or better, it is assumed that he 
would be entitled to the advancements as above indicated 
and compensation is determined accordingly in the 
as follows: That for the period from April 16, 

June 6, 1930, a period of 59 4/7 weeks, the claimant is 
entitled to the full amount of wages as compensation at $2 
per week, amounting to $119.14; that from June 7, 1930, to 
June 6, 1932, a period of 104 3/7 weeks, the claimant is 
entitled to compensation in the amount of $6.50 p^r week, 
amounting to $678.79; that for the period beginning June 7, 

1932, to June 6,1933, a period of 52 1/7 weeks, the claimant 
is entitled to compensation in the amount of $8 per week, 
amounting to $417.14; that for the period beginning June 7, 

1933, to and including October 22, 1935, a period of 71 6/7 
weeks, he is entitled to compensation at the rate of $12 per 
week, amounting to $862.29; that the total amount of com¬ 
pensation to which the claimant is entitled for 288 weeks for 
the loss of the leg amounts to $2,077.36”. (Plaintiff's Ex¬ 
hibit C, R. Pg. 44.) 
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; Proceedings in Lower Court. 

Thereafter; appellant filed in the Supreme Court of the 
District of Columbia a Bill in Equity naming* the Deputy 
Commissioner party defendant and prayed an Injunction to 
require the Deputy Commissioner to modify the said Com¬ 
pensation Order of August 16,1932, and to proceed to award 
compensation to appellant according to the terms of the 
Compensation Act and pursuant to the evidence and the 
laws applicable. (R. Pg. 2-6.) 

The appellant’s Bill stated that the defendant, Compen¬ 
sation Commissioner, erred in applying the law to the facts; 
that defendant erred in not awarding appellant Twenty- 
Five Dollars per week on the basis of a Thirty-Five Dollars 
])er week salary for the schedule period of two hundred 
eighty-eight weeks for the loss of the leg; in failing to dis¬ 
tinguish between TEMPORARY DISABILITY and PER¬ 
MANENT PARTIAL DISABILITY as a matter of law 
when making his award; in disregarding entirely that part 
of the testimony which dealt with persons over eighteen 
years of age and earning Thirty-Five Dollars per week and 
more, in the Circulation Department of a newspaper and 
not basing award on such higher earnings found as facts. 
(R. Pg. 5.) 

The defendant and intervener, insurance carrier for em¬ 
ployer, filed a motion to dismiss appellant’s bill on the fol¬ 
lowing grounds: 

“1. The bill of complaint filed herein does not entitle 
tlie plaintiff to any relief in law or in equity. 

2. The findings of fact and award of the Deputy 
Commissioner as shown: in the compensation order at¬ 
tached to the bill of complaint as an exhibit are in 
accordance with the law. 
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3. The evidence taken before the Deputy 
sioner is such as to sustain the findings by th 
Commissioner. 


Commis- 
|e Deputy 


4. And for such other and further reasoh 
apparent on the bill of complaint.” 


s as are 


The motion to dismiss was sustained bv Mr 
Luhring, without opinion, and from that Decree th^ 
is taken under Section 21 (b) of the Compensation 


Justice 
^s appeal 
Act: 


“If not in accordance with law a Compensation 
Order may be suspended or set aside, in whole or in 
part, through injunction proceedings mandatory or 
otherwise, brought by any party in interest against the 
Deputy Commissioner, making the order, etc.” 

The defendants’ main basis for their motion to dismiss 

i 

was that the proposition here involved was one of [fact and 
that the “findings of fact” made by defendant Deputy Com¬ 
missioner, are final and conclusive upon the Court where 
supported by any competent evidence. 

We submit that it will soon become clearly evident from 
reading the following analysis of the case—that there is 
absolutely no dispute about any facts—but the entire case 
narrows down to only one main issue of law, the interpret a- 
tion and proper legal const ruction and application of Sec¬ 
tion 10(e) of the Compensation Act to the facts. 

It is notewortliv that the defendants left entirelv unan- 
swered the questions of law raised in appellant’?! bill of 

I 

complaint. 

Single Question to Be Determined. 

I 

£Fhe only question raised in the entire case throughout all 
the proceedings was the RATE OF COMPENSATIQN PER 
WEEK the minor appellant is entitled to receive jfor his 
injury, in that he was a minor twelve years of ag<£ at the 
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time and this; question is the only one to be determined by 
this Court. 

The Compensation Act allows two hundred eighty-eight 
weeks compensation for the loss of a leg. The character of 
the injuries, the loss of a leg, is classified under the Com¬ 
pensation Act as PERMANENT PARTIAL DISABILITY. 
(Compensation Act, Sec. 8(c) 2.) 

Main Question of Law. 

To determine this question, in that the appellant is a 
minor, it becomes necessary to apply to the facts and legally 
construe, Section 10(e) of the Compensation Act which 
reads as follows: 

(e) 44 If it be established that the injured employee 
was a minor when injured, and that under normal con¬ 
ditions his wages could be expected to increase DUR¬ 
ING THE PERIOD OF DISABILITY, the fact may 
be considered in arriving at his AVERAGE WEEKLY 
WAGES.” (Caps ours.) 

Therefore, on January 29, 1932, at a hearing before the 
Deputy Commissioner, testimony was taken to determine 
the qualifications of the appellant for advancement and in 
what amount his wages would be expected to increase DUR¬ 
ING THE PERIOD^ OF DISABILITY in the same field of 
work he was employed in when injured and to arrive at 
his AVERAGE WEEKLY WAGES. 

“Deputy Commissioner: The question then to be con¬ 
sidered at this time is the probable increase of earn¬ 
ings of the claimant * * * confine vourselves to the 

question at issue, namely, that of determining the fact 
with relation to the present earnings and the future 
earning capacity of the minor in accordance with Sec¬ 
tion 10(e).” (R. Pg. 11.) 
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Uncontradicted Evidence Established Before deputy 

Commissioner. 

I. The Character of the Appellant , Robey Lee 
and His Qualifications for Advancement. 

William G. Norris, a Route Agent for the Washington 
Times and immediate Supervisor of the appellant, from 
personal contact and observation testified in substance that 
appellant was 4 ‘an exceptional bright, alert boy, mentally 
and physically * * * he showed rather unusual promise 
as to his ability” (R. Pg. 36-37); THAT ROBEY WHIT¬ 
FIELD WAS ONE OF THE BEST BOYS HEf EVER 
HAD; that he had the qualifications for advancement. 
(Caps ours.) (R. Pg. 36-38.) 

II. What Appellant's Wages Should Be Expected to In¬ 
crease During the Period of Disability in Arriving at His 
Average Weekly Wages. 

The appellant at the time of injury was employed in what 
is known as the Circulation Department of a daijv news¬ 
paper and Mr. William C. Shelton, Circulation Director for 
the Washington Times and the Washington Herald, with 
thirty years experience, testified in part substantially that 
one can become a “mailer”, that their ages range from 
twentv to twentv-five vears and they earn from Eighteen to 
Thirty-Five Dollars per week. (R. Pg. 20.) 

That Route Agents’ net earnings, including salary and 
commission range between Forty-Five to Fifty Dollars per 
week, and their ages range from twenty-one to fifty years. 
(R. Pg. 21.) 

That Citv Circulators earn from Fiftv to One Hundred 
•/ * 

Dollars per week. (R. Pg. 21.) 

That Circulation Directors’ salaries average probably in 
the District of Columbia One Hundred Thirty-Fiv^ to One 
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Hundred Fifty Dollars per week. (R. Pg. 22.) It is inter¬ 
esting to note that the witness, Mr. Shelton, rose from a 
newspaper carrier to Circulation Director. 

Mr. George Edward Boyd, Assistant Circulation Man¬ 
ager for the Washington Evening Star, who, too, rose from 
carrier to his present position, with forty-two years experi¬ 
ence, substantially supported Mr. Shelton’s testimony. (It. 
Pg. 28.) 

Facts Established. 

It is established beyond doubt, first, that minor appellant 
was in every way, mentally and physically, qualified for 
advancement; and second, that there were numerous posi¬ 
tions available in the Circulation Department that paid 
over Thirty-Five Dollars per week and much more, that 
appellant, could in time fill. It is not necessary to show any 
available positions paying beyond Thirty-Five Dollars per 
week because the Compensation Act limits compensation to 
Twenty-Five Dollars per week as the maximum regardless 
whether an employee is earning Thirty-Five Dollars per 
week or more. Compensation is paid on the basis of 66% 
per centum of the employees’ salaries at the time of injury. 

I LAW AND AUTHORITIES. 

Construction of Section 10(c) of the Compensation Act 
which reads as follows: 

(e) “If it be established that the injured employee 
was a minor when injured, and that under normal con¬ 
ditions his wages should be expected to increase DUR¬ 
ING THE PERIOD OF DISABILITY, the fact may 
be considered in arriving at his AVERAGE WEEKLY 
WAGES.” (Caps ours.) 

At the very outset it should be stated that this Section 
of the Compensation Act has never been before the District 
of Columbia Courts for interpretation and consequently 
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has never been construed, although hundreds of manors are 
employed within our Jurisdiction that are entitled to the 
benefits of the Compensation Act. However, the Long¬ 
shoremen’s Act made applicable to the District of Colum¬ 
bia by the Act of Congress of May 17, 1928, was talfen from 
the New York Workmen’s Compensation Statutes, and 
Section 10(e) is worded exactly in our Act as in J:he New 
York Act, Section 14, Subdivision 5 of the Ne|w York 
Workmen’s Compensation Law. This has been considered 
by the Courts of the State of New York and construed in 
cases hereinafter cited. 


New York Courts’ Construction of Section 10(e). 

The case of Edward Szmuda v$. Percy Kent Bag Co., 
212 N. Y. Supplement, p. 139, 214 App. Div., p. 341, is di¬ 
rectly in point and there Section 10(e) was considered by 
the Court. (This case considers our question so thoroughly 
that it is stated below at some length; facts are g[iven in 
opinion.) 

Appeal by Percy Kent Bag Company from an award of 
the State Industrial Board, made on the third of Novem¬ 
ber, 1924. I 

Van Kirk, Judge: 

“The claimant was a press tender. While engaged in his 
regular work on February 28,1924, his left hand was [caught 
in the gears of the press and his third and fourth fingers 
were lost. He has received a schedule award for the loss 
of use of 20% of the left hand. He was 18 years of age 
and received Eighteen Dollars and Seventv-five I Cents 
($18.75) per week. There is a finding that “under fiormal 
conditions his (claimant(s) wages would be expected to in¬ 
crease. The average weekly wages of Edward Sjzmuda 
at the time of the injury, taking into consideration tlfe fact 
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that under normal conditions his wages would be expected 
to increase, is determined at Twenty-five ($25.00) Dollars 
per week.” The appeal is for a review of this finding. The 
appellant’s proposition is that neither the evidence nor the 
findings justified an award based on higher wages than the 
claimant was actually earning. 

The question whether or not, under Section 14, sub-divi¬ 
sion 5 of the Workmen’s Compensation Law, it is estab¬ 
lished that under normal conditions the wages of the in¬ 
jured minor* who has suffered a permanent partial dis¬ 
ability, would be expected to increase, is one for the Indus¬ 
trial Board to determine under all the circumstances dis¬ 
closed in the evidence. Its determination is not controlled 
by the minor’s expressed intent to continue or not to con¬ 
tinue indefinitely in the employment in which he was in¬ 
jured. THE MINOR IN THIS CASE WAS 18 YEARS 
OF AGE WHEN INJURED. INTENTIONS ENTER¬ 
TAINED AT THAT EARLY AGE ARE LIABLE TO 
FREQUENT CHANGE. 

Unless it appears that the MINOR IS IN SOME WAY 
DISQUALIFIED OR INCAPACITATED, for a better 
paid position in the same employment in which he was 
working when injured, it is a fair inference that he is a 
normal boy of his age and would be expected to have some 
higher paid ;position in the employment , if such there be, 
which the average man at least could fill, and the Indus¬ 
trial Board, if so convinced, may so find. Nor do we think 
his expectation of receiving higher wages should be limited 
to the period covered by the appropriate schedule award 
for his permanent partial disability. His injury is perma¬ 
nent; it will be his ever present companion for life. He 
must during his manhood work and live under this handi¬ 
cap. The statute arbitrarily fixes the number of weeks 9 
payment which will compensate him for his loss due to 
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his disability. It didn’t mean to limit the measure of this 
loss to his wages during the few remaining years of his 
minority; his loss of earning ability will continue during 
manhood. Distifano vs. Ribis Bro., 209 App. Div. 840 is not 
in conflict; that was a case of TEMPORARY DISABIL¬ 
ITY. The employer was engaged in a continuous jmsiness. 
It employed a watchman at Twenty-Five Dollars ^er week. 
This sum is the average weekly wage the Board has found 
this claimant would be expected to attain. The award 
should be affirmed, with costs to the State Industrial Board. 
Award unanimously affirmed, with costs to the State Indus¬ 
trial Board.” (Caps and lines ours.) 

In the light of this construction of the law wd submit 
that the defendant commissioner in fixing the rate of com¬ 
pensation must take into consideration what the minor ap¬ 
pellant would earn if he followed a career in the Circulation 
Department of the newspaper and from the established 
facts and findings since the appellant can reach an earning 
capacity of at least Fifty Dollars per week and upwards, 
his compensation should be fixed on that salary basis at 
the rate of Twenty-Five Dollars per week, the maximum 
allowed by the law, for the full period of two hundred 
eighty-eight weeks. 

I 

I 

It Was Error to Make a Scaling Award. 

The defendant commissioner erred, we submit, v[hen he 
made a SCALING AWARD, in that Section 10(c)! of the 
Compensation Act, specifically reads, “and that under nor¬ 
mal conditions his (minor’s) wages should be expected to 
increase during the period of disability, the fact may be 
considered IN ARRIVING AT HIS AVERAGE WEEKLY 
WAGES.” Caps ours.) The scaling award makes it evi¬ 
dent that the commissioner failed to distinguish between a 
permanent injury and a temporary injury, because ^e can- 
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not have a scaling award in a permanent injury and a 
study of the New York cases here cited plainly shows this. 
The defendant commissioner further erred when he only 
considered for the purpose of establishing an average 
weekly salary basis, upon which to fix the rate of compen¬ 
sation per week, the experience of the employment and 
the testimony of the jobs and corresponding salaries therein 
up to two hundred eighty-eight weeks, and disregarded the 
rest of the testimony and facts. The Compensation Act, 
Section 10(e), reads, “his (meaning minor) wages should 
be expected to increase during the PERIOD OF DISABIL¬ 
ITY, the fact may be considered in arriving at his average 
weekly wages.'’ (Caps ours.) 

The period of disability here is for life and not for two 
hundred eighty-eight weeks and this is pointed out specifi¬ 
cally and eloquently in the case cited. 


LEGAL DISTINCTION BETWEEN TEMPORARY 
DISABILITY AND PERMANENT PARTIAL DIS¬ 
ABILITY. 


The case of Zypitz vs. Saint Francis Hospital, 245 X. Y. 

Supplement, p. 340, decided as late as November 13, 1930, 

clarifies the distinction between temporary disability and 

permanent partial disability, and in that decision the Court 

savs: 

* 

Per Curiam: 


Claimant's expectation of increased wages as a graduate 
nurse after attaining the age of 21 vears related to a time 
beyond the period of claimant’s TEMPORARY TOTAL 
disabilitv, for which the board has erroneouslv made an 
award at the maximum rate of $25 a week, based upon such 
expected wage increase. A distinction is made between the 
case of TEMPORARY disability where there is no prob- 
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able increase of a minor’s wages under normal conditions 
during the period of such TEMPORARY disability on the 
one hand, and a PERMANENT PARTIAL disability for 
which a schedule award is made which presupposes a loss 
of earning ability which will continue through life. Citing: 
Ode vs. Paul & Timmins, 179 App. Div. 567, 571-166 N. Y. S. 
85S. Szmuda vs. Percy Kent Bag Co. Distifano vs. Ribis 


Bro., 209 App. Div. 840, 204 X. Y. S. 903. Award as to 
permanent partial affirmed. Award as to temporary total 
disability reversed, and claim in that respect, remitted, with 
costs against the State Industrial Board to abide tlie event. 

Further Recent Authorities. 

OTTWILLER and COUCH vs. QUEEN CITY CANDY 
COMPANY, 236 N. Y App. Div. Reports 771 and 8^2, N. Y. 
Industrial Bulletin, Yol. 11, No. 12 (September, ^932). 

Employee, girl 18 years old, died of blood poisoning con¬ 
tracted in her employment; at time of injury earned $9 
a week, the employer had two chocolate dippers eacjh earn¬ 
ing $15 a week. Award affirmed finding that her wages 
might be expected to increase to $15 a week. 

Foyt vs. Daigler, 236 X. Y. App. Div., pg. 420 (decided 
September 23, 1932), N. Y. Industrial Bulletin, Vol. 11, No. 
12 (September, 1932). 

Claimant, approaching 15 years of age, has workejd for a 
meat market as delivery boy after school and during school 
vacations since he was 10 years old. As he was standing 
on a curb near his employer’s delivery truck, a passing 
automobile struck and injured him. The Department of 
Labor found that his part time wages of $5 a week could 
be expected to increase to $30 a week, that he lost 5([)% use 
of his left leg. The wage expectation of $30 was based upon 
the manager's salary of the market who was earning* $27 at 


time of accident, but had received $31 for a time. 'jThe in- 
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surance carrier contended that the average wage of the 
ADULT EMPLOYEES, not the high wage of one of them, 
should be the basis. Court found wage expectation $27 a 
week citing Szmuda vs. Kent case which we rely on. 

Analysis of New York Decisions. 

Bv an analysis of the New York decisions construing 

v » O 

Section 10(c), the proposition involved can be reduced to 
the following formula: 

1. Is the minor employee a normal person? 

2. What salaries were earned by adult employees in the 
same field of employment at time of injury? 

3. When minor employee is a normal person the award 
is based on the average highest paid employees’ salaries. 

Applying this test to our case it becomes an inescapable 
conclusion that appellant should be awarded $25 a week 
for two hundred eighty-eight weeks. 

The Court Should Follow the New York Construction. 

As elsewhere here stated, the District Compensation Act 
was taken from the New York Workmen’s Compensation 
Statute by Act of Congress of May 17,1928, and the section 
involved is identical in every word, we, therefore, respect¬ 
fully submit that the Court should follow the New York 
decisions and construction of Section 10(e). We submit 
that the law is well settled, that where Congress in legis¬ 
lating for the District of Columbia has borrowed from the 
Statutes of a state provision, which has received in that 
state a known and settled construction before an enactment 
by Congress, that construction MUST BE DEEMED TO 
HAVE BEEN ADOPTED BY CONGRESS TOGETHER 
WITH THE TEXT OF THE STATUTE. 
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Capital Traction v$. Hof, 174 U. S., p. 1, 43 L 
873. 

ANALYSIS. 


Ed., p. 


We respectfully submit that this is the only ffnr con¬ 
struction possible to be placed on Section 10(c); aity other 
construction would defeat the purpose of this Secljion. It 
must be taken that this Section was placed in the Alct for a 
definite purpose, that is to benefit and protect the interests 
of minors when they meet with injuries in the colurse of 
their employment. If this Section is not construed in the 
way we contend here, in the wav it is construed anti given 
effect, by the New York cases cited, then minors haye little 
or no protection or benefit under our Compensation J\ct. It 
is plain this was not the intention of Congress \yhen it 
embodied the Section covering minor claimants. 

Remedial Statute. 

i 

This is a remedial statute and it should be coijstrued 
liberally in every way in favor of those it seeks to protect 
and benefit. The award made by the defendant commis¬ 
sioner compensates this minor appellant only for lilis loss 
of earnings for the period of two hundred eighty-eight 
weeks. That would be lawful and proper if at the end of 
the two hundred eighty-eight weeks he would have fully 
recovered (TEMPORARY TOTAL DISABILITY) But 
in this case he is, in law, entitled to be compensated for a 
loss that will be his for life and which will diminish and 
handicap his earning capacity for life (PERMANENT 
PARTIAL DISABILITY). In the arbitrary period of two 
hundred eighty-eight weeks the law must compensate him 
for a lifelong loss. This the New York Courts have en¬ 
deavored to do in their construction of Section 10(e). 

We respectfully submit that applying the law—giving 
Section 10(e) a proper legal construction as did the New 
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York Courts, to the undisputed facts and findings and con¬ 
sidering the authorities cited, it must become evident that 
the learned Court below erred when he dismissed minor 
appellant’s bill; that Robey Whitfield, who at the age of 
twelve lost his leg while in the course of discharging his 
duties to his employer, should be awarded Twenty-Five 
Dollars per week for the fixed schedule of two hundred 
eighty-eight weeks. 


Conclusion. 

It would be strange indeed to the law of the land which 
from time immemorial so zealously guarded and protected 
the rights of minors in every phase of life not to intend to 
give them every adequate protection in cases of this kind 
and to construe most favorably to them that part of a law 
whose only purpose in the Compensation Act must be to 
protect and benefit them. 

Respectfully submitted, 

Franklyn Yasmer, 
Attorney for Appellant. 
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ARGUMENT. 


The appellant, in his brief, states that the only ques¬ 
tion raised in the entire case is the rate of compensa¬ 
tion per week the minor appellant is entitled to receive 
for his injury (R. p. 5). It is immediately apparent 
that this question is one of fact and therefore not re- 
viewable on appeal. It is sought to procure such a re¬ 
view by assuming, first, that the Deputy Commissioner 
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interpreted Section 10 (e) of the Compensation Act 
erroneously, and, secondly, applied such erroneous in¬ 
terpretation in considering the evidence before him. 
This, wo respectfully submit, is not borne out by the 
record. 

A construction of Section 10 (e) of the Compensa¬ 
tion Act contrary to the rule laid down bv the New 

% * 

York cases, not being shown by the record to have been 
made the basis of the findings of the Deputy Commis¬ 
sioner, it follows that this appeal does not raise any 
question of law. 

This point was made in the court below and was not 
satisfactorily answered by counsel for the appellant. 
The motion lo dismiss was sustained on that ground. 

The Deputy Commissioner, in his findings and in his 
award, allowed to the minor appellant compensation 
based upon credible evidence only, and in arriving at 
such rate of compensation, it is apparent that he dis¬ 
regarded evidence which was merely speculative and 
not in any way persuasive. 

The following review of the record shows the Dep¬ 
uty Commissioner did not reject the construction of 
Section 10 (e), supra, claimed by the appellant as the 
sole ground for relief on this appeal. 

At the outset of the hearing, the Deputy Commis¬ 
sioner advised counsel for the respective parties to 
confine themselves to the question at issue, namely, 
that of determining the facts with relation to the pres¬ 
ent earnings and the future earning capacity of the 
minor in accordance with Section 10 (e), and he read 
into the record the section he referred to (R. p. 11). 
He further stated that the period of disability was ap¬ 
proximately 288 weeks for the loss of a leg, “and is 
determined as permanent partial disability” (R. p. 11). 
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During the course of the testimony of the witness Shel¬ 
ton, the Deputy Commissioner stated, in response to an 
inquiry as to whether lie ruled that testimony might be 
introduced to show what the claimant might earnj after 
the five and a half year period, that he had not definite¬ 
ly ruled on this question, but did make the statement 
that it would be a question of law to be deterifiined 
from then on and lie would permit the introductibn of 
evidence beyond eighteen years of age (R. p. 20) .j The 
record then discloses that testimony was taken oil the 
question of the probable earning capacity of the minor 
subsequent to the age of eighteen. 

After consideration of the testimony, the Deputy 
Commissioner made the Compensation Order—Modi¬ 
fication of Award, in which he stated among other 
things that a hearing was had at the request of the 
claimant to determine the right of the claimant to com¬ 
pensation under Section 10 (e) of the Act; that it was 
contended bv counsel for the claimant that since the 

* # i 

claimant was a minor when the injury occurred, uhder 
normal conditions his wages would be expected to in¬ 
crease during the period of disability and that that 
fact should be considered in arriving at the average 
weeklv wage; that the evidence revealed among other 
things that there was a probability of the claimant 
being advanced under normal conditions to the various 
positions in the employment of the employer, and fur¬ 
ther that the testimony revealed that boys of various 
ages could be expected to advance to certain desig¬ 
nated positions. The Modification of Award thereupon 
directs the employer, The Washington Times Com¬ 
pany, and the insurance carrier, to pay*compensation 
as therein set forth (R. pp. 44, 45). It thus appears 
that the Deputy Commissioner took into consideration, 
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in the making* of his award, those probable advance¬ 
ments, and those only, that the testimony in the case 
warranted. 

The award took into consideration the various ad¬ 
vancements that the Commissioner found from the evi¬ 
dence could be expected in favor of a boy of the in¬ 
telligence of the claimant, who at the time of the in¬ 


jury was a jumper, namely: From jumper to assistant 
branch agent, then all day jumper, and then to a posi¬ 
tion in the mailing room known as “flv-bov”. The 
award states: “That the claimant herein being an 
average boy or better, it is assumed that he would be 
entitled to the advancements as above indicated and 
compensation is determined accordingly in the amounts 
as follows / 9 

The onlv testimonv with reference to advancements 
» « 

relied upon by the appellant for increasing the allow¬ 
ance made came from the witness Shelton, which was 
bv general assertion corroborated bv one other wit- 
ness. This witness testified with reference to the posi¬ 
tion of a! branch manager “It is possible for a boy to 
graduate into becoming a branch manager” (R. p. 14). 
It is not only stated merely as a possibility but the 
testimony shows the indefiniteness of such a promo¬ 
tion and that in a good manv instances it was neces- 
sary to go on the outside to get men capable of doing 
that work. Likewise witness testified “There is a pos¬ 


sibility of these boys becoming assistants to the branch 
manager” (R. p. 15). The witness testified that a fly- 
boy “could” become a mailer, but he gave testimony 
from which the Commissioner could fairly find that 
the claimant in this case could not reasonably be ex¬ 
pected to reach that position (R. p. 20). For instance, 
Shelton testified that it was possible for a boy to be 
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promoted to the position of “fly-boy” in the mailing 
room (R. p. 24). 

The appellant points out in his brief the wagds and 
earnings of Route Agents, City Circulators and Cir¬ 
culation Directors (Br. p. 7). The testimony shows, 
however, “It is an exception to the rule for men to go 
out of the mailing room into the outside distribution 
service” (R. p. 20), and that it is only possible for 
them to do so and to become Route Agents. In the 
particular branch of work in which claimant was en¬ 
gaged there is no next step from that of Route Agent. 
As the witness Shelton testified, “It would be a verv 
exceptional case for a man to graduate into any other 
position in the Circulation Department from that par¬ 
ticular branch” (R. p. 21). The witness only testified 
that the next step in sequence of advancement \yould 
be a possibility for one to become City Circulator or 
Assistant City Circulator (R. p. 21); that he hajs not 
any men in that particular branch of the service in the 
thirty years of his knowledge who have gone up 
through those steps to this particular place other ithan 
his own particular case, his present position being) Cir¬ 
culation Director (R. p. 22). Being asked if he could 
estimate as to the number of jumper boys who would 
go from jumping into the mailing room, witness testi¬ 
fied “Well, it is possible for all of those boys tej get 
that type of employment, but I would say the percent¬ 
age would be verv, verv small, because of the tiurn- 
over in the previous class” (R. p. 27). Again qeing 
asked if a boy wanted to follow that occupation and 
he was a normal boy, would he have reason to expect 
that he might be transferred from a jumper boy'into 
the mailing division, the witness replied: “It is pos¬ 
sible. It is possible for a boy to advance in such a 
manner” (R. p. 27). | 
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It is thus seen that the record did not present any 
evidence! which would form a reasonable basis to be 
considered by the Deputy Commissioner in going be- 
vond the allowance actually made bv him. On the con- 
trary, the record shows that the Deputy Commissioner 
went the limit in this connection. 

From all of the foregoing, it is manifest that the 
finding of the Deputy Commissioner was purely a find¬ 
ing of fact under the law relied upon by the petitioner, 
and therefore, there being competent evidence to sus¬ 
tain the same and no question of law involved, his find- 
ins: of fact is not reviewable bv the court. 

This court, in the case of Powell vs. Hoage, 57 Fed. 
(2d) 766^ 7G7, has summarized the law on this point 
in the following statement: 


“We therefore reach the conclusion that the 
cases in which we mav set aside an order of the 

4 ' 

Commissioner as ‘not in accordance with law’ are 
only those in which it appears that there is an 
error of law, or in which the order of the Com¬ 
missioner is not supported by substantial evi¬ 
dence, as well, of course, in those in which it is 
arbitrary and unreasonable. If the finding, how- 
ever, is supported bv substantial evidence, it is 
final.” 


The same ruling was made bv the court at or about 
the same time in the case of Goble v. Clark, 5G Fed. 
(2d) 170. 

The case of Kerchik vs. State Industrial Board, 225 
App. Div. (X. Y.) 437, is illustrative of the law that 
the court will review the finding of a state industrial 
board fixing the average weekly wage of a minor where 
there is no evidence in the record to support the same. 
The Court says: 

“There is no proof that under normal condi¬ 
tions claimant would be expected to qualify for 
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the better paid position held by this man {n this 
employment, whose duties were such that no 
woman had ever been employed to perform them. 
Under the proofs the highest pay in the employ¬ 
ment reasonably open to claimant was that paid 
to other girls, namely seventeen dollars a week. 
The question is one for the State Industrial Board 
to determine tinder all the circumstances disclosed 
in the evidence. (Szniuda v. Kent Bag Cb., *214 
App. Div. 341; Markowitz v. Watters Labora¬ 
tories, 191 id. 267 (Vaughn v. Barnet Leather Co., 
id. 652). The Board was bound to conside^ con¬ 
ditions as they actually existed in this employment 
at the time of the injury (Lerner v. Jackwal] Lab¬ 
oratory Co., 203 App. Div. 381) ”. (Our italics.) 

The foregoing case accentuates the contention of the 
appellee that where the evidence shows only a possi¬ 
bility of advancement or increase in wages, it is the 
duty of the Deputy Commissioner to disregard the 
same, as lie could not fairlv find from such evidence 
that the same was “reasonably open to claimant”. 

In Rhyner vs. State Workmen’s Compensation Com¬ 
mission, 171 App. Div. (N. Y.) 56, the New York Ap¬ 
pellate Court, as early as 1916, went on record as hold¬ 
ing that the method of computing an award would not 
be reviewed by the court, as it was a determination of 
a question of fact. The court said: 

“The appellants contend that the method of 
computing the deceased’s wages was incorrect. 
We think the conclusion reached bv the Commis- 
sion was correctlv worked out. Of course, wo are 
unable to say what mental processes the Commis¬ 
sion employed in arriving at the figures given in 
their decision, but it seems to us that under the 
evidence, the figures given might, very properly, 
have been the result of the method of computation 
pointed out in sub-division 3 of section 14. But 
here again a finding of fact, based upon evidence, 
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is presented to ns, and we are powerless to crit¬ 
icize, modify or revoke. * * * AYe cannot, except 
by usurpation, invade the realm of facts, if it was 
the clear intent of the legislature that ‘The de¬ 
cision of the Commission shall be final as to all 
questions of fact.’ Of course, if there are no facts 
and the decision is arbitrarv, unfair and unreason- 
able, a question of law arises, and we may right 
the wrong. 7 ’ 

In the earlier case of Fairchild vs. State Workmen’s 
Compensation Commission, 170 App. Div. (X. V.) the 
court had made a similar finding, and used the follow¬ 
ing language: 

“A question is raised as to the amount of the 
award, the appellant contending that no evidence 
was presented from which the Commission was 
authorized to find that the average weekly earn¬ 
ings of the deceased was twentv-four dollars and 

sixtv-four cents. But there was verv definite evi- 
* • 

deuce as to the earnings of the deceased during 
the fourteen months preceding his death, and we 
must assume that the Commission did its duty and 
made the computation, which resulted in the sums 
awarded, according to law; and, at all events, the 
average weeklv wage has been determined as a 
conclusion of fact, and where there is any evidence 
to support a conclusion of fact section 20 forbids 
us to review.” (P. 137.) 

The case of Szmuda v. Kent Bag Company, 214 App. 
Div. (X. V.) 341, is relied upon by the appellant in 
this case to secure a reversal. That case is not incon¬ 
sistent with the other Xew York cases herein cited, 
nor is it contrary to the position taken by the appellee. 
In that case the State Industrial Board made a finding 
that the average weekly wage of the claimant was de¬ 
termined at Twenty-Five Dollars. The employer pros¬ 
ecuted the appeal and contended that there was no evi- 
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dence to justify this award. The appellate couijt spe¬ 
cifically stated that this was a question “for the In¬ 
dustrial Board to determine under all the circum¬ 
stances disclosed in the evidence”, and, further], that 
if the Industrial Board was convinced that the frrinor 
would be expected to have some higher paid position 
in the employment, it may so find. 

Merely to illustrate our contention that the Deputy 
Commissioner should not speculate as to the reason¬ 
able average weekly wage that a minor might Ije ex¬ 
pected to earn, running the gamut from office b|oy to 
president of a company, practically as contended for 
by the appellant herein, we refer to the following 
cases: 

Barringer v. Clark, 184 App. Div. (N. Y.) 695, 
wherein the court found that an award to a high school 
girl fifteen vears of age, in the sum of Twelve Dollars 
per week, should be sustained. The evidence shewed 
that the girl was employed in a laundry and sustained 
a partial permanent disability, and was preparing to 
learn telegraphy, at which vocation it could b<j ex¬ 
pected she would earn at least the amount of the a^ 
per week. 

Carkey v. Island Paper Co., 177 App. Div. (X. 

73, wherein the claimant, eighteen years of age, 
tained a permanent partial disability, and the c'purt 
affirmed an award in favor of a mill hand, allowin 
increase in wages. It was shown, however, that 
award was based upon an expectancy of earning in¬ 
creased wages in the same line of work, and that the 
chances for advancement were good. 

Markowitz v. Watters Laboratories, 191 App. piv. 
(X. Y.), 267. In this case the court set aside an awjard 
in favor of the claimant on the ground that there was 
no evidence to support an increase in the allowancp to 
the claimant awarded by the Commission. 


Ivard 

V.) 

sus- 
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Section 10 (e) of the Compensation Act relied upon 
by the appellant provides that the fact that the injured 
employee was a minor and that under normal condi¬ 
tions his wages could be expected to increase during 
the period of disability, “may be considered in arriv¬ 
ing at his!average weekly wages”. This language un¬ 
doubt edlv gives the Commission a wide latitude and a 
broad discretion in determining to what extent the ex¬ 
pected increase should enter into its award. It would 
follow, therefore, that only in the event of an abuse of 
such discretion would a court be justified in rejecting 
its finding. 

While the record tends to show that the appellant 
was a bright boy, yet there is nothing in the record 
which would require the Deputy Commissioner to find, 
as matter of law, that the appellant could be expected 
to earn the wages of a mailer and/or the wages paid 
circulators. The witness Shelton, when asked to esti¬ 
mate the number of jumper boys who would go from 
jumping into the mailing room, testified: 

“Well, it is possible for all of those boys to get 
that type of employment, but I would say the per¬ 
centage would be verv, verv small because of the 
turn-over in the previous class.” 


Being pressed by the Deputy Commissioner on this 
point, namely, the expectation of a jumper boy being 
transferred into the mailing division, the witness again 
replied: 


“It is possible. It is possible for a boy to ad¬ 
vance in such a maner.” (R. p. 27) 


We disagree with the analysis of the New York de- 
cisions appearing at page 14 of appellant’s brief. 
Paragraphs numbered two and three erroneously dis- 
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regard the wording of section 10 (e), which provides 
that the Commission may consider that under normal 
conditions a minor’s wages should be expected io in¬ 
crease during the period of disability. It also disre¬ 
gards the holdings of the courts to the effect that the 
Commission must first find from the evidence thpt the 
claimant could be reasonably expected to receive the 
so-called increased wages. There is nothing iiji the 
decisions to justify the contention that when an em¬ 
ployee is a normal person the award must be based 
on the average highest paid employees’ salaries iiji the 
absence of any evidence tending to show that the [par¬ 
ticular claimant could be reasonably expected to parn 
such a salary. The act specifically requires that “If it 
shall be established * * * that under normal conditions 
his wages should be expected to increase * * * V 

It is objected that the Deputy Commissioner n^ade 
a scaling award. Lt is submitted that the ultimate ef- 
feet of the award is the same, whether it be permitted 
to stand as a scaling award or an average struck. 
Having shown that the Deputy Commissioner was War¬ 
ranted in disregarding the possible increase in wages 
beyond that of a fly-boy, it is evident that he was justi¬ 
fied in disregarding the same, and also that he wpuld 
have committed error had he made a finding bajsed 
upon such testimony. 

It is respectfully submitted that the Court below did 
not err in sustaining the motion to dismiss the bill of 
complaint. 

Respectfully submitted, 


i 

Wilton J. Lambert, 

R. H. Ye ATM AN, 

Attorneys for Intervener. 



